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TO AMEND THE CODE OF THE DlSTRia OF COLUMBIA. 

Serial 47. 



Committee on the Judiciary, 

House of Representatives, 

Friday, May 5, 1916. 

The committee this day met, Hon. Edwin Y. Webb (chairman) 
presiding. 

The Chairman. The committee has been called in session this 
morning to consider a bill (H. B. 14974) to amend an act entitled 
'•An act to establish a code of law for the District of Columbia, ap- 
proved March third, nineteen hundred and one," and the acts amena- 
atory thereof and supplementary thereto. 

We have present with us this morning Mr. Chief Justice Coving- 
ton, of the Supreme Court of the District of Columbia, and a com- 
mittee representing the Bar Association of the District of Columbia. 
Without objection, Mr. Chief Justice Covington will be heard first, 
and then we wiU hear the members of the committee of the bar asso- 
ciation in the order in which their appearance may be suggested by 
the chief justice. 

STATEHEirra OF HON. J. HABST COVUrOTOIT, CEIEF TTTSTICE OF 
THE SUFREHE COUBT OF THE DISTAICT OF COLUMBIA, AHD 
MESSRS. A. A. HOEHUNO, IB., I. S. EASBY-SHITH, J. 8, FLAH- 
NEBT, LEON TOBBINEB, AND aSOBGE £. SULLIVAN, BEFBE- 
SERTINO THE BABA3S0CIATI0N OFTHE BISTBICT OF COLUICBIA. 

Judge Covington. Mr. Chairman, I have come here this morning 
at the request of the committee of the Bar Association of the District 
of Columibia in reference to the bill which is pending before you to 
revise the code of laws of the District of Columbia. 

■ " Ic 
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6 TO AMEND THE CODE OF THE DISTBICT OP COLUMBIA. 

I shall make only a brief statement respecting the circumstances 
that brought about this proposed legislation, and. after that, leave to 
the members of the committee of the District Bur Association the 
duty of an explanation of the effect of the proposed changes. 

It is quite proper to say to you gentlemen of the committee — and I 
am sure I am stating the facts correctly when I do so— that at the 
time the original code of the District of Cohimbia was passed it was 
the first effort to have a codification of the laws in the District. 
There had been the old common law^as it was in force in Mary- 
land — supplemented by a more or less inliarmonious series of statutes 
until, in 1901. there was drafted for the District a code of laws by 
a committee of prominent lawyei's. That code, however, was not 
intended to be a complete code of substantive law, but primarily a 
codification of procedure, with certain mo<lifications of the common 
law. The act passed Congress in the closing hours of the session 
ending March 3, 1901. It passed under such circumstances of pres- 
sure for time that there were, naturally, in it many matters concern- 
ing which time has demonstrated the necessity for changing. ' 

From time to time those necessary changes have been so forcibly 
brought to the attention of the members of the bar and have been 
recognized as so increasingly urgent that now there has been a real 
effort made by the bar and by the courts to bring the procedure in 
the courts of the District and to bring certain matters pertflining to 
the substantive law in the District abreast of the times. 

This committee here to-day was appointed by the court from the 
body of the Bar Association of the District of Columbia early last 
fall, so that the work is not a hasty work as was presented in the 
preceding bill by any means. The committee was selected after con- 
sultation by the court with many of the District lawyers and after 
consultation among the lawyers themselves and suggestions made to 
the court, so that there might be a really representative group of 
active practitioners charged with the burden of the preparation of 
this bill which is now pending before you. 

This committee met. after abundant notice to the members of the 
bar of the District of Cohimbia, to prepare the changes in the code 
which had been suggested as the result of experience in the actual 
conduct ex parte and litigated cases covering a period of 14 years 
since the present code was adopted. 

These amendments were first submitted to the District Supreme 
Court, and the court itself, sitting in general term, with the six 
justices present, gave a great deal of time and thought to them. They 
had each particular amendment submitted to them and they heard 
the members of the committee of the bar association in reference to 
the reasons for the proposed changes. The justices of the court con- 
sidered the amendments, with the committee, and considered the 
amendments alone, without the committee, and the members of the 
court made certain changes in the committee draft that they believed 
desirable in the interest of a thoroughly sound, progressive and im- 
partial administration of law in the District of Columbia. I can say 
to you. gentlemen of the committee, tliat the proposed changes are, in 
the judgment of the court, all highly desirable. They raise no con- 
troverted questions; they do not enter the domain of doubt in the 
law, but they are all changes, which, when you hear the explanation 
of them, I think will appear to you obviously as necessary to bring 



TO AMEND THE CODE OF THE DI8TEICT OP COLUMBIA. 7 

tbe law into harmony with the best practice of the present day in 
other jurisdictions. 

With the statement that the Supreme Court of the District of 
Columbia approves each of the proposed changes, I desire to make 
the further statement that notwithstanding the length of time that 
has been given to their preparation, and the publicity that has been 
given to them, there has been absolutely no substantial criticism of 
them. I do not pretend to say that there may not have been, from 
time to time, some furtive criticism of some one and another of the 
sections. I do mean, however, to say that with the general knowledge 
of the members of the bar in the District of Columbia that these pro- 
posed amendments were to be submitted to Congress for adoption in 
the form of legislation, and with the publicity that has been given 
to the matter in advance, there has not come to the attention of the 
court a substantial change in respect of any of them, save in two or 
three particulars, and those particular changes were so obviously 
impracticable changes that the court could not bring itself to believe 
that they oii^ht to oe recommended. 

The committee of the District Bar Association, composed of Mr. 
Hoeling as chairman, Mr, Tobriner, Mr. Easby-Smith, Mr. Flannery, 
and Mr. Sullivan, is a committee, all the memoers of which have had 
large experience in the courts of the district, and I know it will be 
their pleasure to take up the bill with your committee and explain 
the effect of each of the proposed changes, and just what result in 
law each is intended to produce. 

Also, I may say, there are two other bills which are before your 
committee wliich ought to be considei-ed in connection with this bill 
in reference to proposed changes in the code. One of those is a bill 
providing for the revision of the procedure in the municipal court of 
the district which has charge of the litigation of minor civil cases. 
Then there is also a bill in respect to a proposed increase in the num- 
ber of justices of the District Supreme Court, and when you come to 
that bill I shall ask the privilege of saving a few (words m reference 
to it. 

The Chairman, You do not care to be heard to-day on the other 
two bills you referred to? 

Judge CoviNOTON. Not unless we get through with this bill in 
time for you to take up the other two bills. 

Mr. Gard. Is the matter in reference to the procedure in the mu- 
nicipal court contained in this bill? 

Judge Covington. No; that is in a separate bill. 
Mr. Williams. As I understand from your remarks, both the 
bench and the bar of the Supreme Court of the District of Columbia 
are agreed on these proposed changes, as set forth in the bill which 
is now before the committee. 

Mr, CoviNoToN. lioth the members of the bar of the Supreme 
Court of the District and the bench are entirely agreed upon those 
chaii^, in so far as you can get the opinions of a bar of 1,000 niem- 
l>ers in a city. With that statement I should say that both the bench 
and the bar have agreed upon these changes. 

I would like again to say that this committee was appointed by 
the court after considerable thought, and after discussion with the 
members of the bar of the District, and the then president of the 

Do,l,.cdbyGoO(^lc 
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Bar Association of the District of Columbia, in reference to the per- 
sonnel of the committee. It was selected from among the most rep- 
resentative members of the bar. 

I would like also to repeat that the court has no knowledge in 
regard to any substantial objection to these proposed changes. I un- 
derstand that the committee has no information of any substantial 
objections, other than a few hazy suggestions from one or two 
members of the bar. No objection in concrete form has been sub- 
mitted to the committee at all. There have simply been a few chance 
statements made that something else might have been done, but noth- 
ing in the way of a tangible and concrete objection has been pre- 
sented. 

The Chairman. Mr. Chief Justice, the committee would like to 
have a representative of the committee of the bar association ex- 
plain to us briefly and clearly each change made, according to the 
parallel columns in the committee print of the bill, and the rea.sons 
K>r the proposed change. I suppose it has been arranged that some 
member or members of the bar association committee will do that, 
and we would like to have that for the record. 

Judge CovixoTON. Mr. Chflirman, Mr, Hoehling, is the chairninn 
of the bar association committee, and I presume, it would be agree- 
able to your committee for me to leave to him the disposition of that 
matter. 

The Chairman. Certainly, 

Judge CoviNOTOK. The various members of the bar association 
committee have had in particular charge certain portions of the work 
in connection with the preparation of this bill, and if vour committee 
will now look to Mr, Hoehling as the chairman of the bar asso- 
ciation committee, he will indicate to you which members of the bar 
association committee will explain the particular parts of the bill. 

Mr, Hoehling, Mr. Chairman and gentlemen of the committee, it 
is perhaps proper that I should supplement the statement made by 
the chief justice in respect of the approval by the members of the 
bar generally of the suggested amendments. Of course, in working 
under the code, it was discovered by the bar, at an early date, that 
there were certain defects in its operation, and it has long since been 
desired that those defects be corrected. The bar association, in aid 
of tlie work of the committee appointed by the court, has itself ap- 
pointed the same committee, so that we are a conmiittee representing 
not only the court ih respect of these matters, but also a like com- 
mittee appointed by the bar association, 

I may say that so far as I am personally advised, there is no ob- 
jection to any single one of the suggested changes in the code. 
There have been suggestions in respect to the changing of some fea- 
tures of the substantive law, but we believed that these matters 
were more important and that some of the other changes proposed in 
the substantive law might form the subject of a separate, inde- 
pendent bill. So far as this bill is concerned, I know of no ob- 
jection to it. 

In working on the suggested changes, different members of the 
bar association committee have more particularly been assigned to 
work on different parts of the bill. I think on some of them we can 
get along very rapidly, because the bill, in its present form, is in 
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parallel columns, aqd I think that arrtngement will readily show to 
you the changes that have been suggestea. 

So, if there is no objection, I will run along with a few of them, 
beginning with the first section, which is section 20, to be found on 
page 2 of the committee print of the bill. 

The Chairhan. That is in reference to forcible entry and de- 
tainer, section 20, page 2, of the committee print ? 

Mr. HoEHUNO. Yes. That was a limitation that should not have 
been in the original. code, and in its operation this situation de- 
veloped. The landlord holding the property, perhaps would be 
held for it, and yet, under existing law the complaint had to be 
verified by the landlord. We have met that by changing the lan- 
guage in the existing law, in line 17, "Any justice of the peace, on 
complaint under oath by the person aggrieved by said unlawful de- 
tention," making that read in this way, beginning on line 16 of the 
section as proposed : " The municipal court, on complaint under oath, 
verified by the person aggrieved by said unlawful detention or by 
his agent or attorney, having notice of the facts'." etc. That is a 
much-needed change and. I think, a self-evident one. That is prac- 
tically the only change in the first section. 

Mr. Garo. I notice there is a change in reference tij the justice of 
the pence and the municipal court, and that in the proposed sei?tion 
yon have omitted any reference to a justice of the peafe. but simply 
i-efer to the municipal court. 

Mr. HoEHuxG. That is because we no longer have justices of the 
pence. We now have the mnnicipnl court in place of the justices of 
the i>caee. 

Mr. Gard. Would it net be necessary to amend the law in refer- 
ence to the muniripul cciyt in a similar manner? 

Mr. HoEHUNo. That is taken care of in the legislation providing 
for the establishment of the municipal court, which conferred juris- 
diction in that court in these cases, but this section was not amended 
by the municipal court net. 



fial c< 
f you have no justices of the peace, then this is mere 
surplusage, at best. 

The Chairman, The next change seems to be in section 35. Will 
you please explain that ? 

Mr. HoEHLiNo. In reference to section 3.% it is proposed to strike 
out this language, beginning at line 19 in the existing law: "An ap- 
peal may be taken from the judgment as in other ca^s, provided the 
siiine is prayed within four days after the entrv of the judgment and 
an appeal bond is given within six days, excfiisive of Sundays and 
legal holidays, thereafter." It is proposed to strike out all the 
language after the word "other cases." That change was made in 
reference to the time for taking an appeal and for pn>tei;'ting it, so 
that it would conform to the provisions for ether api>eals from the 
municipal court. 

The Chairman. What is the difference l»etween the time a? st;it«d 
in section 35 of the present law and the time provided in the general 
law in reference to other cases? 

Mr. HoEHLiNG. In section 35 it was made to read " four days," 
whereas in other municipal court cases it is six days. It gives a 
little longer time. 

Do,l,.cdbyGoO(^lc 
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Mr. Gard. The time is six days in other cases! , 

Mr. HoEHLiNo. Yes. We make this conform to the provisions for 
the ordinary cases. 

The Chairmax. The next proposed change is in section 65. Will 
joii please explain that? 

Mr. HoF,HLixG. Section 65 is a veiy impuitant section. T!ie im- 
portant change in that section is the provision that the supreme 
court may establish written rules regulating pleading, practice, and 
procedure, "'and by siiid rules make such modifications in tiie form 
of pleading and methods of practice and procedure prescribed bv 
existing law as.may be deemed necessai-j' or desirable to render moi-e 
simple, effiective, mexpensive, and expeditious the remedy in all 
suits, actions, and proceedings, provided that said rules be posted 
or published not less than 30 days prior to the date when they an- 
to become effective." 

That particular section was worked on by Mr. Flunnery, and I 
will be glad to have him explain it to the committee. 

The Chairman-. AVhat court does that refer to? 

Mr. HoEHLiso. That refers to the Sujireme Court of the District 
of Columbia and not to the Court of Appeals. 

Mr. FLAijNEHY. Mr. Chairman, the object of that particular prti- 
vision was to cure some defects in our code and in our antiquated 
practice, growing out of the fact that in many instances we still 
use the old fonns of proi-edure prevailing at common law. We had 
the choice of two methods of making our remedy uiore expeditious: 
and more inexpensive, and in every way more beneficial to tlie courts, 
to the bar, and to the people. One way was to adopt a code of 
practice as they have in New Jersey; the other a system of making 
changes in pleadings, practice and procedure, by rules of court, a? 
they have in England and in some of the States, 

After we hud adopted this suggested change, with the approval 
of the court, I found that this matter had been under discussion 
bv the American Bar Association and by the Ohio State Bar Asso- 
ciation at its annual meeting in 1915, where Prof. Roscoe Pound, of 
the Harvard University Law School, who had n^ade a very careful! 
study of the subject, delivei-ed an address. In his remarks to thel 
members of the Ohio Bar Association he pointed out that their pro- 

{>osed amendments by which they wished, by rules of court, to regu 
ate the matters of pleading, practice, and procedure in the variiiu^ 
courts, were not only constitutional and in keeping with the present 
English system, but that it had been the system of the Supreme 
Court of the United States from the earliest day, in many important 
branches, such as bankruptcy, admiralty, and equity, and he ssiw 
no reason under the decisions why it should not be made to embrace 
actions at law as well as suits in equity. 

Ail this proposed amendment does is to give the courts, when- 
ever the bar. or whenever the community sugests that an antiquateil 
pleading be abolished, or some antiquated practice be changed nnd 
improved, an opportimity to consider the matter, and adopt a rule 
of court which will take care of that situation. 

The preparation of a code of practice and procedure would retpiire 
years of work- and after its adoption yon would have a situation siicli 
as that which exists in New York State to-day. where for 30 yeai-s 
they have been construing their code of pi-actice and procedure. 
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Such a code is inelastic. It is hard to modify. It is hard to pre- 
pare in the beginning, and difficult to change when found to be un- 
workable in practice. But rules of court, where the court is in close 
touch with the bar, as here,, can be readily changed to meet the exig^i- 
cies of practice. 

Mr. Gard. Ib there any State in the Unicm which has adopted this 
plan proposed here? 

Mr. Flannert. Prof. Pound, in reviewing that subject, told the 
Ohio Bar Association on July 7, 1915 : 

This Is a subject, however, on which really nue aught to have something 
to say, because It la, I suppose, one of the live questions In American law at 
the present time. It is <ine that has been very carefully ci>nst<lere<l by the 
American Bar Association ever since 1907, when It wan first dlscuMseil. It has 
been discuss^ extensively by the committee which drew the new practice act 
in New Jersey. It was illscuasecl iTltlcnIly before the rolorndo Bar Asaocla- 
ilcin before thf ailojition of the Ktniute nmv In forte in thiit Sfiite to the same 
elTect. It has been carefully dlscusnefl at three suifesslve Newlons of CoD- 
jn-ess before the Judiciary Gomniltteen In the Seimte and House. It has 
been the subject of an elaborate report by the new cinle connnlswlou In New 
York, and generally has received a great deal of attention. 

Mr. Gabd. Ohio has a practice code. 

Mr. Flannekt. Ohio has a practice code, and was endeavoring to 
modify its practice code. They had the matter under consideration 
at the annual meeting of the Ohio State Bar Association on July "J, 
1915. and at that meeting this resolution was adopted: 

That a special committee be appointed to urge I>efore the next legislature 
the importance of provUIing by law that the Chief Justice of the Supreme Court 
and such other judges of the several I'ourts of the State and other persons, to 
be designated by the chief Justice, as may lie prescribed by law, be empowered 
(II iiiniip rules reliitiiis to iiiutterH of iileadlnu, practitv, and priK'edure Id the 
seceral courts of the State, such rules to supersetle the provisions of the code 
• if civil iircH-edui-e uiHiu kindred matters, and that the chief Justitv "f the 
Supreme Court of Ohio be made the real executive head of the judicial de- 
partment of the State. 

That was a matter which was l>eing considered by the Ohio Stat© 
Bar Association in 1915, and it is the very matter we have under con- 
sideration here at the present time. 

Mr, Williams, You have now the rules of common-law pleading 
hei-e i 

Mr. Flannert, We have the common-law rules of pleading, prac- 
tically in ali their purity. 

Mr. W1LLIAM8. And this is a reform of procedure? 

Mr. Fl.^nneht. It is really a procednnil reform. We have all 
(■ealized that a great miinv reforms should l)e made; that a great 
maii.v of our forms of pleading, as well as our methods of practice, 
lire obsolete. It has been very difficult to make the desired changes, 
although we had inaugurated them in the code of 1902, and although 
we have made a great many changes by nur rules of court (although 
there was some doubt about the legality of the rules) we now realize 
that the best method of making a reform is by this methoi!. 

51r. Gard. Have you no practice code here ? 

Mr. Flankert. We have no practice code here, A few changes 
have been made in regard to sj^cial matters in this code of 1902, 
which is under consideration. 

Xfr. DANroRTH. Do you propose b,v this amendment to this section 
to leave it with the general term of the Siipi-enie Court of the District 
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of Columbia to formulate the entire list of rules of pleading and 
practice ? 

Mr. Fi^NNERY. The court, of course, sitting in general term, after 
consideration of the matter with the members of the bar association 
is to formulate the rules of pleading, practice, and procedure. 

Mr. Danforth. Covering tlie entire siibjectt 

Mr. Flanmert. Covering the entire subject. They do that now in 
regard to matters of practice, and ve want to enlarge that somewhat 
in order to dispense with the necessity for a practice code. 

Mr. Taqgabt. Is it the theory that any violation of rules or an 
all^d departure from them could be assigned as error? 

Mr. Fi^NNERT. Yes. As soon as they bwome rules of practice, the 
courts must comply with them, and the court above regards them as 
practically substantive law. They have all the force and effect of 

We have provided for ample notice of the promulgation of any 
rule, and I might also state to thecommittee that we have also sug- 
gested to the court the desirability of appointing a fixed committee 
of the bar association to draft and suggest to the court rules of prac- 
tice, pleading, and procedure, and the court has adopted that sug- 
festioh, and if this proposed act should become law, they would un- 
oubtedly appoint that committee to aid the court in framing bene- 
ficial rules of practice, pleading, and procedure. 

Another State, which I understand is endeavoring to do this, is 
the State of IllinoiB, where they have the common-law practice and 
procedure, just as we have it here. The Illinois procedure in equity 
matters, in fact, is almost identical with the practice here. 

Mr. WiLijAMs. It has been discussed in each of the semiannual 
meetings of the State Bar Association of Illinois, hut that association 
has never reached any conclusion on the subject, 

Mr. Fi.AjiNEHT, That is my understanding of it. 

The Chairman. In these proposed changes the court is given power 
to change any existing law with reference to practice and procedure? 

Mr. FiANNKRY. These proposed changes do not give the court any 
right to change the substantive law. This proposition is simply in 
reference to matters of pleading, practice, and procedure. 

The Chairman. You do not propose to give the court power to 
changeany substantive law? , 

Mr. Flannert. No; there is no suggestion of that sort here. | 

The Chairman. Is that what is meant in line 3. on page 4, where i 
it says "procedure prescribed by existing law as may be deemed i 
necessary or desirable to render more simple, effective, inexpensive, 
and exi>editious the remedy." etc. ? 

Mr, Flankery. Xo: that was to cover this: We have in the code 
certain forms of pleading and certain methods of pnictice outlined. 
For instance, in actions of replevin, ejectment, and matters of that 
kind. To make this effective we would have to give the court the 
right, bv rule, from time to time, to modify those provisions of tlie 
code, otiierwise this would destroy itself. 

Mr. Garo. What would von think about retaining in the proposed 
amendment the language in the old hiw. as found on line 4, page 4. 
" may establish rules of practice in said special terms not inconsistent 
with the laws of the l!^nited States,"' and have that follow the new 
language at some point? i 
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Mr. Fi^NNERY. We thought the words "not inconsistent with the 
laws of the United States' were in many ways surplusage, because 
every court in our jurisdiction is subject to will of Congress and the 
decisions of the Suprenfie Court of the United States, and they can 
not establish anything which_^is contrary to the laws of the United 
States. 

The Chairman. Suppose we delegate that power in the proposed 
bill you have here? 

Mr. Flannbbt. We have endeavored to confine it 

The Chairman (interposing). Do you think the use of the words 
" rules of practice " in the old Taw would not be broad enough ? 

Mr. Flannery. I think not. The amendment ahows upon its face 
that it relates to a matter of procedure, wholly. 

The Chairman. Cisvering ooth equity and law caEes? 

Mr. Flannery. Yes; 

The Chairman. I suppose tbej would have the power to do that id 
equity cases now ? 

Mr. Fi^NNERY. The Supreme Court rules are the rules of practice 
in our equity suits in the Supreme Court of the District of Columbia, 
and the Supreme Court, from time to time, makes changes in its 
equity rules, and we are Iwund by those changes, as far as they apply 
to local equity cases. There are matters in equity proceedings wriere 
it would be desirable, because of peculiar local conditions, to have 
some modification made in the matter of equity procedure, and that 
is why we wanted to incorporate that in this particular form. 

In new York State, where they have had this code of practice and 
procedure for many years. Prof. Pound says that " the code commis- 
sion in New York has studied this matter and appointed a committee 
composed of John G. Milbum, Adelbert Moot, Adolph J. Rodenbeck, 
and a number of other lawyers whose names are familiar to the bar 
throughout the country ; and they have come to the same conclusion, 
and have recommended this practice for New York," 

Mr. WiLLiAHS. Of course this will be an experiment! 

Mr. Flannery. We think it would succeed. We have the example 
of Fngland where, since 1875, they have been doing this very thing. ■ 
They have a committee on practice and procedure, which prescribes 
the rules of pleading, practice, and procedure, under an act of Par- 
liament for the government of all the courts of Great Britain. 

Mr. WiLUAHs. But if this is practical at all, it could be demon- 
strated in a small jurisdiction, such as the District of Coloml^a, 
where the judges are all accessible to one another!, 

Mr. Flannery. Yes. If there ever was a place where you could 
have anything of this kind and get quick action in an experimental 
field, this would seem to be that place. 

Here we have six judges who constitute the Supreme Court of the 
District of Columbia. They are meeting every day, in court, and 
around the luncheon table, discussing matters coming before them 
and yet frequently in that court you will find one of the judges de- 
riding a matter of practice one way and another judge deciding it 
another way, simply because we have to go back so frequently to the 
common law for our pleading and practice. Where you have to do 
that you not only have to wade through a mass of obsolete decisions, 
but you have to 'abide by the conflicting opinions of men who are 
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holding tlie court at th» particular time the matter is brought before 
them for consideration and decision. 

The Chairhax. What is the object of .the last proviso, beginning 
at the end of line 20 on page 4, in the proposed amendment, wbicU 
says: ^'■Provided, That the general terra may assign more than one 
justice to a special term for the trial of a given case"? 

Mr. Flannebt. Perhaps Chief Justice Covington can give you 
the real reason for that. It is evidently a proviso placed there by 
the court, and I assume the chief justice had in mind the Mary- 
land practice and the practice in some other States of designating 
an !'.(lditional judge to sit with the judge trying a particular case 
in very important controversies. 

For instance, in Maryland, in the county circuits, that is the 
practice, and also in other jurisdictions. The county judge has 
the chief judge of that circuit sitting with him. The chief judge 
of the circuit, in Maryland, is a member of the court of appeals. 
That has proven to be very beneficial in the consideration of im- 
portant matters, and sometimes there are cases here of very great im- 
portaJice, where the opinions of two members of the bench sitting 
together might be of great value, not only to the lawyers, but also 
to the litigants. 

Mr. Voi^TEAo. We have a provision something like this provision 
in Minneapolis and St. Paul, where two or three judges may sit in 
the determmation of an important ca§e. 

As I understand you, this provision is in reference to rules of 
pleading and practice, and contemplates making rules that would 
supersede statutory law. 

Mr. Fi-ANNEHY. Only to this extent. In our code we have cer- 
tain sections relating to pleading and practice, and to the extent 
that these rules wiU modify provisions of the existing code in 
reference to matters of pleading and practice, the new rules would 
supersede statutory law, imdonhtedly. But there was no intention 
upon the part of the committee of bar association or of the court 
to make any change in the substantive law. 

Mr. Volstead. May there not be some question as to whether we 
can delegate power in this way to the court? 

Mr. Flanneht. In reference to that point, I would like to read 
what Prof, Pound said. That very point has been raised every time 
the matter has been suggested. 

Prof. Pound told the Ohio Bar Associati(Hi that — 

At the end of the first thirr] of the nineteenth century, at the recommenda- 
tion of Mr. -TuKtloe Story, who wcis chiefly instrument at In the matter. Con- 
gress enacted that the Supreme Court of the United States might frame rules 
governing equity practice In the Federal courts; and In tliree decisions, in the 
most ImiMirtniit of which tiie opinion was remlereil by Justice Story, the 
Supreme Court of the United States said that the power to regulate procedure 
and practice in the court by rnles of court is a judleial power, and there can 
not be any question of the competency of the courts to exercise it In fact, 
they said the statute was not necessary. The Congreea next committed prnc- 
tiee in admiralty <;nses to rules to be framed by tlie Supreme Court. This was 
done in 1842. Nest, In 1898. tiiey turned bankruptcy practice over to regula- 
tion by rules of court. Next, In 1909, they turned over the regulation of prac- 
tice in copyright cases. The same power was given to the Commerce Court 
by the act of 1911. So that In equity cases, in admiralty cases, In bankruptcy 
cases, and in copyright cases tlie power to regulate every detail of procedure 
Is exercised by the Supreme Court of the United States through roles of 
court. 
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Bat, It did not Btop there. Tlie American Bar Association presently recom- 
mended that this same power be conferreii uixin the Supreme Court of the 
Ignited States with respect to practice at law In the Federal courts. I was a 
iiiemher of the rnnimlitee whifli ^Lr!^t iirReil this, iind iifterwurds appeared on 
tlirpe different mcaslons heftire the Jmikliiry Committee In the House and 
Senate when this matter was under discussion, and I can uiwure yon It was ■ 
very thoroughly discussed, hecause the menitiers of that cinnmlitee nut natur- 
ally were nil, I may say, "from Missouri" in reference to this matter wlieu it 
was presented. They recommended It in siic<-es8lve sessions, hut the act was 
held up at the last moment by some amendments of minor Importance which 
ilo iiot affect the principle at all. There seems no doubt that the next Con- 
gress wfU pass the measure, as there Is no longer any opposition. 

Tou can see this matter has been very thoroughly canvassed, and its con- 
stitutionality has been passed upon by the authorltleti who are certainly en- 
titled to a great deal of weight everywhere. But the code commission in New 
York has also studied this matter, a committee composed of John {;. Mllburn, 
Adelbert Moot, Adolph J. Rodenbeck, and a number of lawyers whose nanies 
lire familiar to the bar thnmghout the coimtrj-. and they have come to the 
same conclusion, and have recommended this practice for New York, and I 
suppose their report is prol>ably Just coming from the press and will be at 
haud within a day or two. When I left Cambridge I was told it was about 
to issue. BO that there is ample material for you to consider on this matter, 
if you have any doubt upon It. 

If I may siiy just n wool iipiin the senend theory of t'ds committing Of 
practice to rules of court. Att I said oritdnally. that was the usual way In 
which the English practice was regulated. This Is, therefore, simply restoring 
[i> (lie courts one of ilieir ordinary coiiiLiion-law |mwers. ou,' tlmt never ought 
to have been taken from them, and one that never woh1<1 have been taken from 
them In my Judgment If the Judges In New Vork in 1847 had not been so ob- 
stinately conservative that they would not alter a detail of the old procedure 
inherlteid from England and compelled the invoking of the l^lslatlve steam 
roller In 1847. The way to avoid that Is to put the power to govern procedure 
back where It ought to be, and entrust the making of rules of procedure to those 
nlio Imve to apply and interpret them, fine of the principal dtfl)cu1tle>< which 
have ht*n met with In cikIps of proceilure lias Ijeen that the leRisliiture made 
the rules and the court Interpreted them, and there was often a notable want of 
sympathy on the part of those who appUeil the rule with the ndf as made for 
them by others Now, If those who formulate the rule Interpret it. you may be 
sure that you will be free from the difflculttes which have injured so many 
well-drawn practice acts. 

But a more Important point; This practice of regulating procedure by rules 
of court is not anything new. It has been aserclsed In the Supreme Court of 
the United Stales In equity cases for three-quarters of a century. It has been 
exercised by the courts of England since 1875. It has been In force In New 
Jersey since 1912, and Colorado since 1918, and Is In force as to administrative 
tribunals In no less than 24 States. We can know Just how U works, and it 
has worked admirably. The first rule of the English Judges was that all of 
the rules of the practice as It then existed should stand unless and until they 
were abrogated. Then they made changes one by one as they were needed, 
lostead of having wholesale chang^ts by enacting a great big code which baa to 
be studied from end to end, these changes were made gradually as the eil- 
genclea df the administration of Justice called for them. When some rule 
worked badly, the court bad before It the concrete Instance of how It worked 
badly, and set to work to make a new rule to meet the caae. For Instance, 
some years ago a case was decided la the English Court of Appeals Involving b 
question of costs. The rule as to costs had been adopted in 18T5 and ttad been 
working pretty well, but In this particular case something arose thot never had 
be«n thought of twfore, and It worked very badly, and the Judges of the court 
of appeals expressed their grave dissatisfaction with a rule that compelled 
them to decide that case as they had to do. The nest day a council of Judges 
was called and a new rule was then and there promulgated that gets around 
the difficulty. What would happen In this country? This case would be de- 
cided ; lawyers would comment on It ; the court would say, " It Is too bad we 
have to do this " ; a bar association committee would call attention to It at 
the next meeting of the association; then there would be a grave objection by 
those who did not understand It; It would, go over for another year; and at 
the ead of four or five years It might possibly tiappen that the legislature would 
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enact a rule which would then be Just as rigid and as unalterable as thf 
that was changed. 

What is needed In a practical matter of this sort Is the possibility of making 
changes when they are needed, to have the new rule made by the people wha 
have to apply and Interpret It, to have it made with reference to concrete cases, 
and to have pleading and practice develop from experience, Just exactly as 
three-quarters of oar ordinary substantive law does. If we could have the 
flexibility and power of growth In procedure that we have In our subetantivt 
law, I venture to say we should have had very little difficulty with practice In 
this country. 

Let me see how many of you are In favor of a civil code? Wouldn't m; 
learned friend here cry out at the top of his voice at such a propoaltlonl But 
the very considerations that speel against a hard and fast substantive law q>eat 
fourfold against a fixed code of practice. I say everything which In your own 
mind urges you instinctively against a civil code ought to urge you against 
putting procedure Into a likR iron mold and In favor of leaving that' in the 
hands of those upon whom rests the responsibility of making the Judicial i 
chinery achieve Justice In Its everyday operation. 

Prof Pound further says : 

It was KeneniU.v believed, at the time codes of civil procedure were first 
enacted, that the leRlsliiture had nti )xiwer tu do what It attempted at all. The 
great lawyers of New VorK were almost a unit in ci bellevli^, but Dublic 
Kentlmeui miulreil u reform of jiriM-edure and requlreil it quick, and the mat- 1 
ter never went further than sunie " dicta " by Home of the eminent Judges of | 
New York In which tliey exprestied their belief that they could not have t>eeD [ 
compelled to nwallow tliat <tiile. See, for example, the remarks of Setden, J, 
In Kultens c. Joel (13 N. Y., 488, 4&4-J95) and In Voorhls r. Child (17 N. Y., I 
354. 357-3ai), Hut they were kicking ngulnst the iirlckH. The new code 
went over the trountry like wlldflre, and became an established thing. If you 
will liNik into -Tudge Dillon's T^iw and Jurisprudence of England end America | 
und n iiuinl>er "f te::.'H and boi)ks im the subject you wilt find the oplnioa . 
has been very uften espreMsed — ludeetl. once in o " dictum " by Mr. Justice 
Field, then on tlie Supreme Court of Cullfomia, aftemtirdB of the Supreme i 
Court of the United States — that this was a Judicial power which never ouglil 
to have been taken from the courts, and which might very properly have 
been challenged. I-ook at Houston v. Williams (13 Cal..' 24), and see also 
"Ex Parte," Urlfflths (118 Ind., 83). Now, If the lefclxlature voluntarily 
gives this up and the courts succeed In making practice what I believe they 
win make it. and then some legislature comes along and undertakes to poke 
In some jiartlculnrly obnoxious provlMiou at the insistence of someone Inter- 
ested, then I undertake t" suy the iieople of tl»e United States and the several 
States will be l>ehlnd the courts when they say : " This Is a Judicial power ; 
you have had your era, gentlemen; you liave had your wav in the codes of 
civil proce<Iure of SJMO sections which must 1>e read from end to end ; we 
have gone thniugh the era where the legislative power prevailed and told the 
Judge everything he should do from the time he entered the courtroom ; we 
ore back now In the point where it should have been all the time, and we 
think we will be supported In contending that It shall remain there. 

Mr. Volstead, Does that reach the question? There is not any 
question but what the courts have had the power to prescrilje 
rules, and if there had been no fised, positive statute, no doubt 
rules could be prescribed, because that has been the practice in all 
our courts. But where we have fixed the rule by statute can ■we 
delegate the power to somebodv else to repeal that rule! 

Mr. Flannebv. I do not think you are delegating that power. I 
think when you pass section 65 you are thereby exercising your 
power of repealing provisions of the code regarding these mat- 
ters and allowing the courts to reestablish the matter by their 
rules of pleading, practice, and procedure. You are putting back 
into the courts power that has always existed. 

Mr. Volstead. We had the same propositon at home in my own 
State. The proposition was also submitted to the Judiciary Coni- 
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inittee to give to the Supreme Court the power to make rules and reg- 
ulations for the trial of law cases. Objection was raised at that time, 
and they set out to repeal that by making a provision that when the 
rules were adopted, any revision of existing law in conflict with that 
should, from that time, be repealed. They made that provision and 
it was put in as an amendment to the bill. 
The Chairm.^n. Are you referring to bill No. 133! . 
Mr, Volstead. I am not certain about the number of the bill, 
Tlie Chairman. Was that the bill upon which former President 
Taft and Mr, Root appeared before the committee? 

Mr. Volstead. That was the bill for which Mr. Taft and Mr. Root 
appeared, and they seemed to be somewhat impressed with the idea 
that the question might be raised as to the validity of turning over to 
a committee the power to repeal a statute. 

Mr. Flannert. That is undoubtedly true. It is unquestionably 
true that Congress can not delegate its functions to a committee, fpr 
the purpose of allowing the committee to perform its real legislative 
functions. But what we attempt to do is to put back into the courts, 
where Justice Story says it always belonged, this power to regulate 
pleading, practice, and procedure by their own rules. 

The Chairman. You are undertaking to give the courts the power 
to prescribe rules which conflict with existing law ? 
Mr. Flannert. Existing law on this particular subject. 
The Chairman. The question is how do you know what the new 
law will be, and after yon have made a new law, could you not insert 
here a provision that it shall then be the law of the district? That 
would cure it, would it not! 

Mr, Flanneky. If the Committee on the Judiciary, in its wisdom, 
should think that a provision of that kind should be inserted, we 
would not object. 

The Chairman, I think that is the point to which Mr, Volstead 
referred. The idea was that after you have that in the code, and 
changed existing law, there ought to be some provision in the bill 
which verifies that, if the new rules shall have the force and effect of 
law. 

Mr. Flannery. If the new rules shall have the force and effect of 
law! 
The Chairman. Exactly. 

Mr. Flannert. I think we would not have any objection' to that 
The Chairman. If portions of the existing law were in conflict 
they should be repealed. 

Mr. Volstead, You might provide that they should be repealed 
upon publication. 

Mr. Card. These are merely rules, which may be changed from 
time to time. 

Mr. Flannery, Yes. Of course, after being adopted, the Supreme 
Court has held that the rules of court have the force and effect of 
law until they ore changed. 

Mr, Danfo'rth, It seems to me if Congress were to enact this sec- 
lion, that that would be the law. 
Mr. Flannery, I think so. That has l>een my view. 
"Str. Daxforth. It is not necessary to sav thisshould be the law ? 
Mr. Flannery. That is true. 
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Mr. ^'oLSTEAD. I think the only question would be whether you 
should not provide that tipon these rules being adopted that then 
they should not be in conflict with anything else. 

Mr. Flasnerv. We have that repealing provision in the code, I 
think in the section at the end of the bill, that " provisions inconsist- 
ent herewith are hereby repealed." 

The Chairman. This other language, beginning at line 18, on page 
4, in the first column, and going on down to line 16, on page 5, in 
the first column, seems to be vague and useless. 

Mr. Fi-ANNEKT. Yes: that is settled with the Potomac Flats litigu- 
tion, 

Mr. DAxt-oRTH, I would like to ask the Chief Justice some ques- 
tions in reference to (he last two lines of the proposed section 65, iit 
the end of page 4, " provided, that the general t#rin may assign more 
thnn one justice to a special term for the trial of a given case. ' 

I want to ask how many justices there are in the District of Co- 
lumbia Supreme Court under the present law? 

Judge Covington. Under the present law there are six justices in 
the Supreme Court of the Disti-lct of Columbia. That is rather mis 
leading in its designation. That is the high court of ori^nal juris- 
diction, conforming precisely t<> the New York Siipi-enie Court, as 
distinguished from the court of appeals. 

Mr. Daxfortii. Then your court of appeals has ancther set of 
judges? 

Judge Covington. The court of appeals of the District of Co- 
lumbia has an entirely ditfereut set of judges. However, as yoii have 
asked that question, I may say that this is a rather anomalous court. 
This is not a State. It is a Federal jurisdiction. It has no separate 
Federal court. The result is that while we i>erform here m the 
Supreme Court of the District of Columbia all of the normal fiiuc- 
tions performed by the Supreme Court of the State of Xew York, 
we also perform the functions perforn\e<l by and exercise all the 
jurisdiction exercised by your surrogates court. We also exercise all 
the jurisdiction exercised by the United States District Coui-ts in the 
State of New York, in the various districts — the southern district, tlie 
eastern district, and the western district. 

In addition to that we are compelled to exercise a unique anil| 
. tremenduously important jurisdiction which no other United iStatefl 
district court exercises, in that all proceedings for a writ of lunnda-j 
mus of the law side of the court, or for an injunction upon the etpiity 
side of the court, directed to any one of the heads of thi depailni^iit^J 
to any one of the Cabinet officials, or to any of the heads of bureaus 
of departments, to restniin them from acting erroneously in c^sntm-] 
ing an act of Congress, or to compel them to act where they aiil 
refusing to act, must be proceeded with in this court as the onbi 
United States court in the whole counti'y where they can be pif^i 
ceeded witli. I 

At the present time I happen to recall that Mr. Hoehling is tliJ 
counsel in a case involving such a large amount of money that I 
almost hestitate to mention it — invohnng. I believe, some $300.OOO.(nH 
or $400,000,000 worth of land, all of it west of the Rocky Mountninsj 
in which is drawn in question the attempt of the Secretary of tli 
Interior to interpret the land laws of the United States against tli 
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interests of the clients, wlioiii, I believe, Mr, Hoehling and otIiei'S 
ivpresent — the Southern Pacific Railway Co. 

Our court is the Supreme Court of the District of Columbia, hav- 
ing six justices sitting separntely, as we are compelled to do, each 
hiilding court in a separate division. Those divisions are formed in 
this way: There are two circuit divisions for the trial of civil con- 
troversies before juries. There are two divisions sitting in equity to 
licar the ordinary litigated controvei-sies arising at equity, between 
citizens. There is a division sitting as a United States district court. 
There is a division sitting »s a pi-obate court. There is a division 
sitting as a bankruptcy court. There are two divisions sitting as 
criminal courts — trying all of the ordinary criminal controversies of 
It more important nature arising here in the District — which are tried 
before a jtiry, 
Mr. Daxfobth, What judges make up your general term? 
•Judge CovixGTox. By general term we mean the six judges, 
Mr. Danforth. Those six judges. 

Judge Covington, Yes: sitting in the aggregate to do no contro- 
versial business, but sitting to perform the rather numerous admin- 
istrative functions that are, of course, necessary in the conduct of 
the business of a court of that sort. The general term includes the 
six judges, the chief justice and Bve associate justices^ That is the 
general term denominated in the section as the body which shall, in 
the aggregate, prescribe these appropriate rules of pleading, prac- 
tice, and procedure. 

Mr. Danforth. That brings me to the particular question that I 
wante^l to ask you. Does that allow or is that sufficient to enable 
the entire six judges to decide the case in trial, as a body, all sitting 
together. 

Judge CoviNOTox. 1 think some memlier of the bar association can 
answer your question in regard to that. 

Mr. IJanfohth. It was left to you by the last speaker of the bar 
association, committee. 

Judge Covington, That is intended to produce this situation, and 
it wonld not evei- resulted in what I think you apprehend. 
Mr. Danforth, It would be possible? 

Judge CoviNOTDN. Thei-e are, at times, cases of transcendent im- 
poi-tance in which, in other jurisdictions, there do sit more than one 
juistioe, in order that more than one of those justices may participate 
in the all-important rulings that may come up. Two justices fre- 
quently sit in the district courts of the United States. The Circuit 
Court of Appeals, as you know, has the power to have one of the 
judges from the district court come up and participate in the hear- 
ing in the Circuit Court of Appeals in an important case. 

Xow, it is intended that in this rare instance, where, by reason of 
tlu- magnitude of the case, the length of the trial, the knotty legal 
jiroblems that may be involved — and that probably would not hap- 
pen more than once in three or four years — that the general term 
itself may have the power to assign the additional justice to sit in 
till- trial of the case. Of coui-w. it would be possible to have the 
.situation which you have in mind, I think, but after ail there must 
he some elasticity in statutes of this kind. It would l)e possible to 
ai,«sijm six justices under that provision, but I think that only exists 
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as a possibility. As a probability I should say it never would exist. 
Mr. Dabporth. I do not know that it would do any harm. I mis- 
understood the situation in regard to the Court of Appeals. I be- 
lieve the appeal is taken to an entirely different court, a different set 
of judges? 

Judge CoviNQTON. Yes, Mr. Flannery also calls my attention to 
something which we did consider at that time, and which Imd en- 
tirely escaped me. That is this: If we assigned the six judges, it 
would be a special term, special terms being very carefully differen- 
tiated from the general term. As soon as you get the court together, 
get the six judges in the aggregate, we would become, automatically, 
the general term of that court, and this bill provides that no cause 
shalFever be heard in the general term, so that it would be impos- 
sible under the provisions or that section for the chief justice and Uie 
five associate justices of the District Supreme Court to be meeting 
together. 

The Cii.iiRMAN. It is an extremely improbable thing? 
Judge CoviNaTON, Yes, sir, 

Mr. Danforth, You have answered the question very fully. 
Mr. Xelson. In what instances do you sit as a supreme court, 
.Tudge Covington. Supplementing what I said to Mr. Danforth. 
the terra "supreme court as a title is an erroneous description of 
this court. Outside of this jurisdiction and the State of New York 
I know of no jurisdiction in the United States where a court of 
original jurisdiction is described as a supreme court. 

Strictly speaking we are the highest court of original jurisdiction, i 
We have no appellate jurisdiction. There was a time — it may have 
been the time when the designation was given — when this court not 
merely sat as a court of original juiistliction, but sat in banque to I 
hear cases with, I think, at least three justices. The whole system 
was modeled after the New York system. We had at that time an | 
appellate division, drawn from the membership of this court and 
then it was in reality the Supreme Court of the District, and there 
was no other court of that kind here. 

The members of this court sat as appellate tribunal and revieweil 
decisions of single judges trying cases below, and their opinions weiv 
written and filed, became volumes of reports, just as in the case of 
courts of appeals in every jurisdiction. That is very similar to the 
way in whicn the appellate division in New York is differentiated^ 
from the court of appeals, . I 

Mr. Danforth, That was what was misleading me. | 

Judge CoviNOTOx. In 1893 Congress abolished that appellate juris- 
diction of this court. It did not change the name, hut it created a, 
coui-t of appeals. There is now a court of appeals in the District' 
of Columbia, which is a court of appeals for the District of Co- 
lumbia, and also a court to hear all patent appeals, on appeal from 
the orders of the Commissioner of Patents, That court also entor- 
tains all appeals from the Supreme Court of the District of Co- 
lumbia sitting in the various divisions. This court no longer hiw 
appellate jurisdiction although it is denominated the Supreme Ci 
of the District of Columbia. 
Mr. WiiALEV, Where do the municipal cases go? 
Judge Covington. That court being what was formerly the ju.stin 
of the peace court, the cases from that coiirt now come up in the ordi 
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nary way in which cases from the justice of the peace court would 
come to the supreme court, where there is an appeal de novo. In an 
appeal of that kind they are carried up either on what is called 
niiihicipal appeals, or on certiorari. 

Mr, Whaut. What is the effect of the appeal^ 
Judge Covington. The effect of the appeal is that there may be an 
entirely new trial before a jury. Then from the judgment there, 
under our cumbersome system there may be still a regular appeal on 
the record, and that may be transmitted to the court of appeate, the 
court of appeals reviewing the trial in the supreme court. 

Mr. Whai^y. Do you nave a jury trial on an appeal from the 
municipal court? 

, Judge Covington. Yes; that is what I referred to when I stated 
that there was a trial de novo. It is an entirely new trial. It is a 
trial which is called by common law de novo, where nothing that has 
taken place below is under review, but where the whole cause is tried 
us if the case hod never been tried before. All the issues are sub- 
mitted to the jury, and the entire case is presented as if it had not 
been presented before. That is the matter I referred to when I said 
we had another bill here providing for tlie reform of this cumbersome 
procedure. 

Mr. Tagoaht. Theoretically, in cases of that kind you sit in place 
of the municipal court? 

Judge Covington. That is correct, and with the very great disad- 
viintage of not being in a situation where we can compel formal 
pleadings, and where we can not hedge the case around with any of 
the necessarily formal pleadings by which the issue may be narrowed 
and restricted. 

Mr. Whalet. It is really not an appeal ; it is a new trial. 
Judge Covington. It is a new trial. As has been suggested, there 
is no jury now in the municipal court, and where the controversy is 
overan amount concerning which there is a constitutional right to a 
jury trial, they are entitled to have a jury trial when they take the 
ca.se up. 

Mr. Whalet. In the ordinary criminal ease, are they not entitled 
to a jury trial in a municipal court? 

Judge Covington. That is an entirely different matter. The mu- 
nicipal court, as we have it here, must not be confused with the police 
court, which has no connection with tlie municipal court whatever. 
There is a police court here which is entirely distinct from the mu- 
nicipal court. 

Mr. Whai£t. Do you get in the Supreme Court of the District an 
appeal from the police court? 

Judge Covington. We do not get those cases on an appeal. The 
police court is a mere committing magistrate as to other classes of • 
oases, except municipal cases. It sits as a committing magistrate, 
and if it thinks there is enough evidence to hold the party for the 
action of the grand jury, it does hold him, and the case is transmitted 
to the grand jury, and then the party is indicted and he is entitled 
to a jury trial. 

Mr. WHALEr, Where do the cases go from the municipal court, 
or from the committing magistrate's court? Where does the com- 
mitting magistrate have jurisdiction to send those cases? Justice 
I'ligh, I believe, holds recorder's court. 
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Judge CoviNOTox. That is a police court. 

Air. Whalet. Where does an appeal go from that court? 

Judge Covington, Directly to tlie court of appeals, if it is a 
case in which that court has complete jurisdiction to hear and de- 
termine the case. From the sentence imposed in the police court 
there is a direct appeal to the Court of Appeals of the District of 
Columbia. There is no intermediate hearing in the Supreme Court 
of the District of Columbia, but it is a direct proceeding in the court 
of appeals, initiated upon a writ of error rather than an appeal, 
and we have nothing to do with it in the Supreme Court of the Dis 
trict of Columbia. That is the point. It is a direct appeal to the 
court of appeals. 

Mr. Williams (presiding). What member of the bar associntioii 
committee will be heard in reference to the next section? 

Mr. HoEHLiNO. The next section is on page 5. That is simply to 
correct what was in section 67 before in reference to the certifying 
of one case from one special term to another. We simply change<i 
the lan^age so that it would read that the " causes maybe certified 
by any justice holding a special term to any justice holding any other 
special term of certain courts for trial in the latter." That we in- 
serted this proviso ; " Provided, That a criminal case can only be 
certified for trial from one criminal court to another criminal court ; " 
that 13, provided that a criminal case may only be certified as be- 
tween the two criminal divisions. There is no other change in that 
section, I believe. 

Mr. Gabd. You seem to have added a new paragraph on piige C. 
which, it seems, is to come at the end of section 10.5. 

Mr. HoEHLiNo, That is in reference to section 10.5, on the nexl 
page; that is another section. It is proposed to amend section IM.'i 
with reference to publication against nonresidents in this way : 

Personal service of process may be mnile by any person not a party to or 
otherwise Interested In the subject matter In controversy on a nonresident 
defendant out of the DiHtrict of Calumola. which service shall have the same 
effect and no other aa an order of publication duly executed. In such case the 
return must be made under oath In the District of Columbia and must show 
the time and place of sucb service, and that the defendant so serTe<l Is a non- 
resident of the District of Columbia. 

That was simply to supplement the provision we have now, under 
which publication for a certain number of days may be siibstituteil 
for personal service of process. 

Mr. Danfokth. There is no personal service without the District ( 

Mr. HoEiiLiKG. There is no pers<mal service without the District. 
This new paragraph authorizes that, provided that where a nonresi- 
dent is persolially served, that that personal service will have thi' 
same effect as publication. 

Mr. Gard. Under what circumstances would a nonresident be per- 
sonally served ? i 

Mr. HoRiiLixo. On proceedings in rem, in cases affecting pro|)erty.| 

Mr. Gard. Personal service may be had in this case, may it not ? 

Mr. HoEiiLiNG. Not under our code. 

Mr. Gard. This section provides for that. Of course, it would not 
affect any property rights. 

Mr. Danfohth. Is it not unnecessary to say that the return shall be 
under oath here ? If you had a case where you want to serve a sum- 
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mons personally in Ohio, for instance, apparently this piiragniph 
would require the man who makes the return and who swears to that 
service to make his oath in the District of Columbia 'i 

Mr. HoEHUNG. I may say that that was a provision which was a 
subject of considerable conference, and the idea of the conrt seemed 
to be that there ought to be some responsible oiith within the juris- 
diction of the court, which tliey could control, so that an arrest could 
be made in a case of false swearing. 
Mr, Volstead. We hn\e the same provision in our State. 
Mr. HoEiiLiNo. That was the reason for it. 
Mr. Tgoe. Why could it not be made by some officer there? 
Mr; HoEHLiNu. To be perfectly frank with the committee, my own 
idefi was that service of that kind conld be and sliould be made by 
some responsible officer in the place of service. 

Mr. WiLUAJis. Some one from the District known to the court as n 
responsible person ? 

Mr. HoEHLiNG. Yes. Onr own court seemed to feel that they ought 
t(* have an oath from stmie one who would be responsible to the court. 
Mr. Volstead. You would not be able to make service "across the 
line? 

Mr. HoEiiLiNo, Not unless yon sent some one. 

The Chairman. Why not send your process to some officer and let 
him make the return ? That is the way we do it in our State. 

Mr. Daxforth. You might let it be done by the sheriff, or the mar- 
shal, or the deputy marahal of the Federal c<»urt. It seems to me 
that this nullifies what you are aiming to do: that is, to save exijense. 
Mr. HoEHLiNG. That is true. 

The Chairman. Under this provision, if you wanted to make per- 
sonal service on some one in California you would have to send some 
one out there to make the service? 
Mr. HoEHLiNG. Yes. 

The Chairmax. And that would be quite expensive. 
Mr. WiLLUMa. Your purpose is to guard against service by irre- 
sponsible persons? 
Mr. HoEiiLiKo. Yes. 

Mr. Williams. Could tlint not be done better fay providing that 
service should be made by some "officer designated in the community 
where service is to be had? Could not that be done better in that 
,wav? Tlien you would know by the return that it was made by a 
duly authorized person. In this way you are to avoid the process 
being served by an irresponsible person, iind to require that oath to 
be made in the District of Columbia, which would necessitate sending 
such a person, in some cases, to some distant niace. Could yon not 
accomplish the same purpose by authorizing tne service to be made 
by some officer to be named? 

Mr. HoEHLiNG. By a United States marshal, for instance. 
Mr. Gard. You might provide that the service should be made by 
a I'nited Sb)tes mar^al or by his deputy. 
Mr. HoEHLiNG. Would that be satisfactory? 

Judge CovixoTOx. We have no private opinion in regard to the 
matter. 

If you will note what is provided by the existing law, I will state 
what that was intended to accomplish. 
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It was inserted after bein^ directly submitted by the court, and 
not as a proposition originating with the committee of the bar asso- 
ciation. It was done in order to gratify certain lawyers who felt 
that the existing law imposed an undue hardship in requiring orders 
of publication in that class of cases where the people were just over 
in Maryland or Virginia. This was submitted simply as an expan- 
sion of the existing Taw. 

They now have to have an order of publication if the person lives 
just across the line, because he is a nonresident, Tiiis does not forego 
the existing law in regard to an order of publication where the per- 
son lives in California. It may be done in a very less expensive .man- 
ner in the case of a person here in the District, who could go out into 
Maryland 10 miles and come back and make his return. That is 
really what it was intended to accomplish, and all it Was intended to 
accomplish. There was no effort to cover all possible contingencies- 
Mr. Williams. Why not provide that this may be done within a 
limited district, say. within 50 miles or 100 miles f 

Judge CovisGTON. With great deference, Mr. WllUams, we feel 
that would be an inelastic provision, and the reason is very simple. 
For instance, here in Washmgton it is not a very great expense. A 
man could have a process served in Baltimore for $1.50, as against 
an order of publication that might cost $-25. On the other hand, 
there are other localities nearer to Washington in point of distance 
than Baltimore, where it might cost more than $1.50 to have service. 

The Chairman. I see no objection to the language as used, in view 
of the fact that it does not change the law. 

Judge CoviNOTON. It is intended to be an expansion of the exist- 
ing law, to give them more than they have at the present time. 

The Chairman'. If a man is in California you can publish on him? 

Judge CovixoTOS. Here is the point: The representatives of plain- 
tiffs who are not well equipped in this world's goods wanted to avoid 
the service of process by publication whei-e it was a mere matter of a 
man's Iwing in Virginia or in Maryland, only a few miles away. 

Mr. Gard. Suppoi:e the case of a partv who had nietms. Suppose 
yon send a man down to the State of South Carolina, or Xorth 
Carolina, and you incorporate that provision in the bill, and then 
that is assessed against the defendant. Should not the opportunity 
for that be prevented ( 

Judge CovixGTOX. I think so. There was a suggejitlon made, 
which, personally, I subscribed to, and which I subscribe to now, 
that if 111 any case, no matter how far away a man may be located, 
the party who is interested is desirous to have personal ser\ice by a 
person whom he appoints to send away, and is content that, not- 
withstanding the outcome of the case, that service shall be taxed as a 
part of his costs, he ought to have that privilege. But I do not 
think, in a case where a man is located in Oregon, for instance, \vliere 
it would cost $250 or more to serve a process i>ei'Sonally, and he 
could get service by publication, that that amount ought to be taxed 
as a part of the costs. 

Mr, looE, In divorce cases, now, where the plaintiff lives in Cnli- 
fornia. for instance, do you not secure personal service through an 
officer in California? 

Judge CotisoTON. No. 
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Mr. Igoe. Do vou not think it is better to get personal service on a 
defendant in n divoree case by publication? 

Judge Co^iNOTox. That carries one into a realm 

Mr. Igoe (interposing). In the State of Missouri we have a pro- 
vision that where pei'sonal service is good in actions in rem, that the 
local officer may make the service. 

Judge CoviNGTOK. That carries you into a field which started with 
the Haddock case, and the limit of which no man could tell, as to 
where we ought to have personal service or ought not. In a divorce 
case, I do not know. 

Mr. looE. In .any of these cases, as far as that is concerned, the 
idea is to get the actual notice to the defendant. In our State a 
summons is issued, and the regular fee is taken by the justice of the 
peace. That is better than service by publication. 

Mr. ToBHiNER, In divorce cases the mles of practice provide that 
a copy of the order of publication shall be sent bv registered 

letter ' 

Mr. Gard (interposing). Do your divorce laws permit the allow- 
ance of alimony to be made by order of publication? 
Mr. ToBRisER. No; they do not. 

Mr. Volstead, In our State, we do not provide for any man being 
served outside of the State. This provision seeks the securing ol 
service in that fashion, if it is outside of the State. I think it- is 
better to require or permit personal service, and make that go as 
far as possible, for (his reason: It is more likely to bring the thing 
home to the person himself under this code than under most- of our 
codes. The defendant does not get any notice at all, imder many 
' codes. 

Mr, Danfohth. What harm could it do tot:hauge this wording and 
to say that in such case service would be made by the slieriff of the 
county, or the marshal or deputy marshal of the United States 
court, and return must be made under oath, leaving out the words, 
" In the District of Columbia " ? 

Judge CovixoTox, Leaving out the words "In the District of Co- 
lumbia," I do not think that is a matter of vital importance. 

Mr. Dan»"orth. It would cover all you are after, and I think 
it would reach near-ljy cases, where, if llie return is brought in it 
would cost about $2, whereas the publication of the summons would 
cost $15 or $20. 

Judge CoviNGTox. I sjieak merely for myself, but I presume the 
committee of the Bar Association probablV think likewise,' in saying 
that so far as the court is concerned, it does not consider that that 
would be a change that would do any harm at all. It might be a 
very good thing. 

Mr. Daxfoktii. It would be beneficial to the litigants. 
Judge CovisgtOn. There would be an added protection, if you 
could get your service. 

ifr. BoEHLiNO. I think it would be very advantageous. 
I think I can make a suggestion along that line that would prob- 
ably cover the point. That is to strike out the words " in the Dis- 
trict of Columbia," on lines 10 and 11, on page 6. and insert the 
wor<ls " Unless the person making the service be a ^eriif or deputy 
sheriff, a marshal or deputy marshal, authorized to serve process, 
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where service is made, the oath must be made in the District cf 
Columbia." 

Judge Covington. The idea was that we should not have an oath 
of an irresponsible person, but that we should have (he oath of one 
whom we could hold responsible. 

Mr. Volstead. I would insist on an oath from a sheriff, anyway. 

Judge Covington. This does. 

The Chaibman. But it does not have to be made in the District 
of Columbia. 

Mr. Sullivan. Unless a person making service is a marshal or 
sheriff, or a deputy marshal or a deputy sheriff, authorized to serve 
process in the place where service is made, the oath must be made 
m the District of Columbia. That is the amendment for the change 
that is suggested. If we have an individual who resides here, and 
he should make service, unless he should come here and make oath, 
it would not make him amenable to the perjury laws here, and so it i;- 
suggested that this change be made. Such ii man would not be 



amenable to the perjury laws here, and he could not serve unle 
'le a sheriff or a deputy slieriff. a marshal or a deputy marshal. 
Mr. Matthew O'B'hien. You could sav the process should be 
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served, this being a United States court, by a I nitcd States mar- 
shal, or an indefiDite person, and where seized by an indefinite per 
son the oath be made in the District of Columbia. Then we would 
get responsible peraonal service and meet that objection. 

Mr. Taggart. Your oath does not provide that where titles might 
pass in any litigation, where there is service by publication, but vour 
code provides that the interested parties may come into court within 
a reasonable time and move to set aside and retry, does it not? 

Mr. Easbt-Smith. That is in probate cases. 

Mr. HoEHLiNo. Forty days is the ordinary time; publication once 
a week for three weeks. 

Mr, Taooart. Then vou take a judgment immediately? 

Mr. HoEHLiNG. At the end of tbe time, if he does not come in, we 
are required to send notice by registered mail to his last named 
or last known address. 

Mr, Taqoabt. Suppose you proceed against real property 

Mr. HoEHLiNG. At the end of 40 days 

Mr. Taggart.' Then you can sell under a judgement proceeding 
and give title? 

Mr. HoEiiLiNO. Yes. 

Mr, Taggart. Is the defendant at liberty to come into court within 
a reasonable time? 

Mr. IIOEHLING. Xo: except in will ca.ses. There is a certain length 
of time. 

Judge Covington. That is practically unknown in all the States 
on the Atlantic seaboard. 

Mr. ToBRiNER. There is only a judgment of condemnation. There 
is only a judgment in rem. 

The Chairman. Is there any suggestion as to who shall pay the 
expense of serving process? 

Judge Covington. That would be taxed in the costs. 

The Chaibman. Suppose the amount was $100, would it be done 
in that way? 

Judge Covington. Yes. 
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Mr. Voi-STEAD, I think there ought not to be any mileage allowed 
outside of the State. 

The Chairman. I think if a man has the advantage of the personal 
lirocess he ought to pay the expense. That is what we require in 
our State. I think that is the better way to do it. 

Xow, Mr. Hoehling, will you explain the changes in section 115a, 
fin page 6 1 

ilr. Hoehling. In connection with what you said, Mr. Chairman, 
I tliink you are right with regard to the matter of costs. If the 
service he made by the marshal or deputy marshal it would probably 
cus-t $2 or $3, and it would be a saving in time, and would be an ad- 
^'antage to the <ine who brought it ahout. If he wanted to send a 
man in California, he should w made to pav for that. I think you 
could put a provision at the end of the section to the effect that the 
cos"t of such service be borne by the party on whose behalf it is 
made. 

Mr. Danfortii, It will reduce the cost. If you can get it done 
fiT $2 in that way, it will be a good deal cheaper than having it done 
by publication, which might run the costs up to $30 or $40. 

.ludge Co^^NGTON. That, of course, is only in the event the person 
flerts to do it in that way. That is only in case he chooses to send 
an individual out, to use a private person in the District, and to 
Mend him away. 

Mr. IIoEHLiNo. How would it do to leave the assessment of tho 
cost to the discretion of the trial judge? 

Mr. Williams. I think you had better amend it to that the man 
who makes the selection of -service as between publication and personal 
service shall pay the bill. 

Mr. HoEiiLiNo. I think that is fair. The cost can not be very large. 
The Chairman. Will you now explain the changes in section lloa 
on page 6? 

Mr. Dankorth, Will you allow me to suggest an iimendment to 
section 105? 

■Fudge CovixiJTox. There has been nn amendment suggested to the 
effect that the assessment of costs shall be left to the discretion of 
the trial judge. 

The Chairman. In section 115a. which is in i-eference to lunacy 
]>i'<jcee dings, I notice the firet change suggested is in line 19, where 
the word the " is changed to the word " a," and then, beginning at 
line 21, the proviMon in the existing law, '"and. when necessary, may 
use R jury from either the circuit or criminal court, or may cause a 
special jury to be summoned for such inquisition," is changed to 
i-ead. "and may impanel a jury from among the petit jurors in 
attendance in the Supreme Court of the District of Columbia." 

Mr. HoEHUNo. Practically the only change in that section is that 
instead of having a special jury the jury may be drawn from among 
the i>etit jurors in attendance in the Supreme Court of the District 
'»f Columbia. We have a provi,sion for a new jury system which 
conies ak>ng in some later sections of the code as found in this bill, 
and this language in section 115a is made to conform with those 
Inter changes, so that the jury we have in attendance upon the 
Supreme Court may answer all the necessary jury needs in the 
courts, 
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The Chaikhan. Suppose your jurors are all busy ? 
Mr. HoEHHNG. That matter will be thoroughly explained when 
we reach the sections with refei-ence to the new jury system. 
Mr. Gard. Do you have any speraal court having charge of lunacy 



Mr. HoEHLiNO. There is one of the divisions of the Supreme 
Court of the Di^rict of Columbia that sits in lunacy cases. 

Mr. Volstead. Do you mean to say that an ordinary jury passes 
on the question of a man's sanity ? 

Mr. HoEHi-iNG. Yes, 

Mr. looE. The jury does that after hearing testimony in reference 
to a person's sanity, I suppose. 

Mr. HoBHLiNQ. Of course the jury is guided by the testimony id 
the case. 

Judge CovixHTON. That is under the control of the court also. 
The court supervises very closely the judgments rendered in such 
cases, exercising a very wide discretion in compelling a continuance 
of a case in which it is not determined satisfactorily to the court that 
the testimony is of such a character that it should be submitted to 
■ the jury, and requiring substantial evidence from medical experts 
before the question of a man's sanity can be submitted to the jury. 

The Chairman. The next provision is a new section, section 123a, 
found on page 7. That is in reference to continuing a decedent's 
business. Will you explain that? 

Mr. HoEHLiNo. It is proposed to insert immediately after section 
123 a new section reading as follows: 

The said court may, la Its discretion, autborlze any fiduciary appoluted by It 
to continue the huslness of his decedeat for a period not exceeding sis months 
after dece<lent'B death. No order shall be entered so authorl7.lDg a fiddclarj- 
until he shall have filed a petition under onth, supported by the ntlldaviis of 
two reputable persons familiar with the decedent's business, setting forth the 
appraised value ot the business, whether the decedent conducted It at a profit 
or loss and the approximate amount thereof, and the estimated expenses per 
month necessary to be Incurred In order to continue the business. Any fldiiciary 
who is given such authorization shall file monthly statements showing nil 
receipts and disbursements, debts contracted and obligations lncurre<t. and the 
profit or losa ; and the court, In Its discretion, may order the discontinuance of 
the business at any time. 

Debts fimrrncteii and ohllgiitliinfl Incnrreil by the fldiiclnry In so rnntlmiiiig 
the business of the decedent shall be deeineil to be an expense of administra- 
tion of the estate. 

That is suggested because we have no existing provision of law 
under which tiie business of a decedent can be continued temporarily, 
until it may be disposed of. The provision appealed to the members 
of the committee, because in a case where a man dies having a going 
business it would be very detrimental to close the business, and the 
probate court would not have the authority to authorize the tem- 
porary continuation of the business, the cost of running the business 
to be charged as an expense of administration. 

The Chairmax. Is there anything new about that? 

Mr. HoEHLiNG. This is only new to us, ■ It is not a new proposi- 
tion in the States. * 

Mr. Danfobtii. Wliat State has any such proposition as this? 

Mr. HoEHLiNO. I do not recall just at the moment, but as I under- 
stand it, such a provision as that is very general in the different 
States. I did not draft this particular section. 
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Mr. Danforth. You have there an authorization which is not 
given under probate law in any State I know of unless it is specifi- 
caliy authorized in the will. 

Rir. HoEHUNG. Yes. 

Mr. Danforth. It seems to me that that is a rather dangerous 
authority. 

Mr. \ 0L9TEAD. Our courts have it. 

Mr. Taggart. What is the meaning of the word "his" in line 5, 
" the business of his decedent"? 

Mr. HoF,HLiNo. That refers to the fiduciary. 

ilr. Taogart. It refers to the fiduciary? 

Mr. HoEHLiNG. Yes. 

The Chaibsian. What do you mean by that? 

Mr. HoEHLtNG. It is, of course, only authorized in the discretion 
of the judge, upon a showing made, anil only for a limited time, as 
the section says, "for a period not exceeding six montlis after the 
decedent's death." 

Mr. Whaley. Why did you fix the term at six months? 

Mr. HoEHLiso. AVe thought that was long enough. 

Mr. Whalet. There is a. year in which to clear up the estate. 

Mr. HoEiiLiNO. I can not answer definitely why six months was the 
t^rni adopted, I think Mr. Sullivan can explain that mofe clearly 
than I can. 

Mr, SrLi,iVAN', This section was drafted at the request of the 
deputy register of wills, who has had great experience in this matter 
and knows how the matter woi-ks out, and he repiated that there 
are a great many estates in which if the business is not conducted 
for a short period after the death of the decedent it works detri- 
mentally to the interests of the business and the estate, especially in 
a business where the good will is the principal asset. He thought 
six months would in every case be the outside limit during which the 
business would have to be conducted, so that it could be sold there- 
after. That is particularly true of the saloon business where it gen- 
erally works out that way. 

Afr. Whalet. Some of us think the saloon business could be wound 
up in six hours. 

Air, Sullivan. It is not in the interest of the saloon. 

Mr. WiiALET. I should tliink not exceeding 12 months would be 
sufficient. You are limiting it to six months. 

Jtr. HoEiiLixo. I see no objection to making it 12 months. That 
would make it consistent with the ordinary continuance of the year, 

Mr. Tagoakt. In the discretion of the court; you might make 
that provision. 

The Chairman. The next section is section 12C, on page 8. That 
is in reference to the enforcement of duty. Will you explain the 
proposed changes in that section ? 

Mr. HoEHLiNO. The changes we propose in section 126 simply 
amend the present section 120 in respect to the fiduciary who is 
appointed by the local court, and thereafter removes from the Dis- 
trict of Columbia. There is an absence of power on part of the 
court to reach that exact situation. We pi-opose to add to the 
present section 126 this provision: 

In Pnse tlie summons to ii|i|)t-iir 1h rfdiniiil liy tlie nmrshal "not to be 
fojinri," an aUns suninioiis shiiU be itmtkii to llic last known post-ofllce ad- 



30 TO AMEKD THE CODE OF THE DISTRICT OF COLUMBIA. 

' dress of fucli fliluclury or r<ervtHl up<m liis attDriicy of reror<1, \t he be within 
the jurlsrtictUin of the ci>iirt ; uml mi the fiillurc of mich fidiidury to apjieur, 
the court may revoke his letters nnii innke such furtlier order and other np- 
pointmeDi a» Justice iiiny require. 

We think that is a very proper provision. 

The next suggested change is on the bottom of page 8, ivhere we 

Eropose to insert immediately after section 137 a new section, to be 
nown as section 137a, reading as follows: 

While issuea raised hy a ciivejit are peiiOiiig, eltiuT for trial or on appeal, nu 
prior will shall he ailuiltieil to lu-ohiite. 

The reason for that suggested provision is this: The amendment 
was suggested by Justice McCoy of our local court, and it grew out 
of this situation: 

There has been in the District of Columbia quite a celebrated will 
case which is known as the Hutchins will litigation, which, I have 
no doubt, you have read about in the newspapers. 

Mr. Hutchins left three paper writings, purporting to be last wilU 
and testaments. The last one was contested, and the verdict of the 
jury declared it was not his will, and from the judgment entered on 
that verdict an appeal was taken to the Court of Appeals of the 
District of Columbia. While that appeal was pending, will number 
two wns-presented for probat« as Mr.' Hutchins's last will and testa- 
ment. 

The Chairman. That was a prior will? 

Mr. HoEHLisG. That was a prior will. Justice McCoy ruled that 
he would not take any action on wiJI number two until the last will 
had been disposed of, and we have no proper provisioi) of law at 
the present time to cover that kind of a case. 

The Chairman. Have you any statute of limitations within which 
a will shall be filed for probate ? 

Mr, HoEHUNO. No; we have not. 

The Chairman, This section which you now propose to add. 
137s, does not cover that? 

Mr. HoBHLiNG. Not at ail. 

The Chairman. This section only provides for the suspension of 
action while the first will is pending in court? 

Mr. HoEHLiNG. Yes. 

The Chairman. The next section in which you propose change- 
is section 140 in reference to trial of issues as to wills. Will you ex- 
plain the changes you propose in that section 'i 

Mr. HoEHLiNG. The only change we provide in that section, is" to 
provide that the issues in which all persons interested are sui juri>. 
if thev are to be tried by a juiT', shall be triable in the probate 
court Idv petit jurors drawn for service in the Supreme Court of 
the District of Columbia. That is to make this section conform witli 
the provisions of the next section which proiides for a revised jury 
system. 

The Chairman. What is the method in such cases now? 

Mr. HoEiHJNo. These will contests are tried in the criminal di- 
vision No. 2, and they are tried by juries that are sitting in that 
particular court. Wo want to have tlie entire jury pane! available in 
will contests when the need arises. 

The Chairman. Are all will cases tried in Criminal Division 
No. 2? ^ , 
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Mr. HoEHLisG. Under our present arrangement. 

Judge CoviNOTox. That ntatter will come up particularly in your 
later discussion in reference to tlie overwhelming necessity for more 
judges in a District that has grown in 20 years as this I^istrict has 
j;rown, and in which the volume of Federal business has increased 
bo rapidly. That is an example that shows how we are now driven 
to such a shrift. Having no court available for the disposition of 
contested will cases, we have to put them in a criminal division. 

Mr. HoEHLiNG. We have to try those cases in n criminal division of 
the supreme court. 

Judge Covington. This criminal division tries criminal cases pri- 
marily, and it also tries lunacy cases, and will cases, and all appeals 
from the municipal court. 

Mr. Igoe. I notice in line 11. page 9. that it refers to the Supreme 
Court of the District of Columbia. What court is that which is there 
referred to? 

Mr. Flaxnery. That means the Supreme Court of the District of 
Columbia, composed of six judges. We have two courts assigned 
for jury cases jn civil mattei-s. called circuit courts. We have two 
eipiity courts and we have two criminal courts, and one of the crimi- 
nal courts takes care of all the lAiscellnneous matters. 

The Chairman. I wish you would explain again that new matter 
in section 140 in reference to the jurors. 

Mr. HoEHLixo. The insertion of the language in reference to will 
cases which are triefl by n jury, that they shall be triable in the 
probate court " by petit jurors drawn for service in the District court 
of the District of Columbia," is to make available the jurors drawn 
tor the supreme court. 

The Chairman. All sections of the supreme court? 

Mr. HoEHLiNO. Yes, I'nder the new section 

The Chaihman (interposing). Those cases are now tried by the 
juivirs in one division of the supreme court alone? 

ifr. HoEHLiNG. Yes. T'nder the discussion of the new jury sys- 
tem that mattei' will be explained. The provisions with reference to 
the new jury system will be found beginning at page 9 of the bill 
now under consideration by tlie committee. 

The Chairman. I see yon have stricken out lines 17 to 25, inclu- 
sive, in column 1. on page 10. 

Mr. HoEiir.iNG. It is necessary in older to make it conform to the 
pntvisions of the new juit system. 

That brings us. Mr. Cliairman. to page 11. where we have a new 
[Ttivbiion for a jury commission. Mr. Easby-Smjth had charge of 
this particular section of the bill, and he will explain that to you. 

Mr. Easbt-Smith. Mr. Chairman. I think I can explain in a very 
few words what the pi-esent jury system is and how we propose a. 
radical change in the method of distributing the juroi-s. 

You have already learned that we have at the present time two 
courts where civil trials are held. Those are the two circuit courts. 

The judges sit in special term, one judge holding Circuit Court 
Xo. 1 and the other judge holding Circuit Court No. 2. 

Tl-en wo iiNn have two criniinnl courts. There is a jury in each 
(if tho'e two courts. Furthermore, we have jury trials in lunacy 
cases, in will cimtests. and in some matters coming before the United 
.■^tates di.'^trict court. ' \m>o[(- 
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In addition, we have three systems of condemnation of streets, 
alleys, and lands for public purposes, etc In some of tliese proceed- 
ings they use five jurors, in some they use seven jurors, and in some 
they use three tjommissioners. 

In order to provide a grand jury consisting of 23 members, and 
petit juries consisting of a panel of 26 men in each of four courts 
the two circuit courts and tne two criminal courts, there is at the 
present time a jury commission composed of the United States 
marshal, the clerk of the Supreme Court of the District of Columbia, 
and the collector of taxes of the District of Columbia, 

The members of this jury commission are supposed to keep the 
names of the juroi-s in a box, and irom that bos the jurors are drawn 
from time to time. 

The terms of the circuit courts, the terms of the criminal courts, 
and the special terms in all the courts are regulated by rule of the 
Supreme Court of the District of Columbia, and they are not coinci- 
dent. The terms of the criminal courts are not coincident with the 
terms of the cii'cuit courts. 

Mr. Volstead. Vou mean they do not sit at the same time? 

Mr, EASBT-SsirrH, They do sit at the same time! The criminal 
court mav begin in January, and cover January and February, and 
the circuit court may cover February, March, and April. The terms 
are not coincident. 

The present law provides for the drawing of 26 petit jurors for 
each of the trial courts, except for the trial of will cases, the latter 
being certified for trial from the probate court to the criminal court 
No. 2. If you will turn to page 10 vou will find there is in the 
present law a provisi(Ui. beginning at line 5 on page 10, in the first 
column, reading as follows: 

Before the time of trlnl the ]\isrlce holding srnlil i-ourt slinU direct 24 Jurors 
to be drawn for service In snUl court, having the quallflcntloiis prescribed by 
law, in the manner provided by law for the drawing of jurors to serve in the 
circuit court 

That would provide for the drawing of a special panel of 24 men 
for every will contest that may come up for trial in criminal court 
No. 2. 

Having in the circuit courts a panel of 21) men only there is great 
delay, and for this reason: We have in the trial of civil cases a 
struck jury. The clerk of the court furnishes the counsel a list of 20 

i'urors. ancl counsel has the right to strike 4 names from that list, or 
e has 4 peremptory challenges, and the clerk of the court must give 
counsel a list of 20 names. If each counsel strikes 4 names from 
the list that leaves 12 names, and those men constitute a jurj' to try 
the case. 

Mr. Igoe. Are those challenges for cause? 

Mr. Easby-Smith. They would be eliminated on the voir dire. 

Mr. Gaud. Is it intended in your plan of reorganization with ref- 
erence to the jury system to dispense with the provision for struck 
juries? 

Mr, EASBr-SMiTii, Not at all. 

The Chaikmax. Is there a law now with regard to struck juries? 

Mr. EAanY-SjiiTH. Tliat is the law at the pi-esent time. Yon have 
a right to examine the whole array on the voir dire, and if there is 
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any catise by which a man is disqualified, he is eliminated. After 
that is over the clerk of the court gives you a list of "20 names, and 
you have the right to strike 4 names from that list of 20, and the 
other side also has the right to strike i names from that list, and that 
amounts to 4 challenges for each side. 

Mr. Whalkt. After those 12 men go into the jury box you have 
a right to show cause why a man should not be allowed to sit in that 
case, if you can show cause why he should not be allowed to sit. 
Mr. EASBT-SMrrH. Xo. ■ 

Mr. Whai£t. Does not the judge always ask if there is anyone 
on the jury who is interested in the case? 

Mr. Easby-Smith. Counsel does that. The whole array is told 
to arise, and if counsel choose they have a right to ask if any mem- 
bers of the jury are in any manner interested, or also to bring out 
any reasons for cause why a juror should not sit in that particular 
case, and if a reason arise why a juror or jurors should not sit they 
are eliminated. - 

Mr. Nelson, They are eliminated by the court? 
Mr. Easbt-Smith, They are eliminated by the court before the 
list of 20 ntunes is given to counsel. So that the term " struck juir " 
means that after the elimination of all jurors who can not sit for 
cause, each side is given four peremptory challenges. 

Mr. Gabh. Why, in the admioistration of jiStice, can you not 
obtain the same good results by putting aside the struck juries and 
having the qualification of jurors determined on the trial, have the 
jurors brought in and take seats in the jury box, and then have 
them interro^ted and challenged, without this preliminary striking 
out of names? 

Mr. EASBT-SMrTH. That is done in the criminal court. We do not 
do that in the circuit courts. 

Mr. Gard. Why not do that in all courts? 

Mr. Easbt-Smith. As the matter works out in practice this is 
the simplest and most expeditious way. 

The Chairman. You have peremptory challenges for cause? 
Mr. Easbt-Smith. You exercise them by striking the names off 
the list. 

?klr. Gakd. How many peremptory challenges do you have in first- 
de^i'ee murder cases? 

Mr. EAaBT-SsiiTH. There are 20 in first-degree murder cases and 
lO in other criminal cases. 

The Chaikmaij. And as many other challenges for cause as you 
can show? 

IHr. Easbt-Smith. Yes. This delay frequently arises. The jury 
in fl civil suit will retire. That leaves 14 men, provided the entire 
panel is present. A jury may be out on a civil case one-half hour, 
an hour, all day, or all night. If counsel in the next following case 
pxercises the right to the peremptory challenges, so that we need 
n long panel, it is utterly impossible to empanel a jury until the 12 
iiit-ii who are out on the preceeding case have returned their verdict, 
>lr. looE. Have you no provision for an exchange of juries? 
IVf r. Easbt-Smith. We have not. 

jVCr. Williams. Are your civil juries procured by the struck-jury 
systems? 
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Mr. Easby-Smith. If that is demanded. In many cases counsel 
will say, " We do not care for a long panel. Call the first 12 men." 
In some cases where counsel wants to exercise tlie right peremptory 
challenge they insist upon a long panel, which gives them four per- 
emptory challenges, in addition to challenges for cause. 

The new system included in this bill provides for an entire new 
method of drawing the jurors, and provides for a new jury com- 
mission. 

It providefi that instead of the thi-ee existing otficiaU, on the new 
jury commission there will bt appointed three disinterested, actual 
residents of the District of Columbia, who will fill the box and from 
time to time draw jurors for service, not in Criminal Court So. 1, 
not in Circuit Court N'o. 1, but will draw jurors for attendance upon 
the Supreme Court of the District of Columbia at large, and the 
amendment to the bill as suggested provides that the Supreme Court 
of the District of Columbia, by an appropriate rule, shall nssigo 
those jurors to the special terms, reassigning and i-edistributing 
them n-om time to time. 

The first result of that will be. that if a jury is out in Circuit 
Court Xo. 1. and there are not enough men theiv qiiulitied to fill the 
jury box for the next case, they can call from the other circuit courts. 
(;r from the criminal courts any jurors in attendance, in order to fill 
the jury box in that particular case, so that there will be no delay. 

Mr. Voi.srE.\D. How are the jury commissionei's to be appointed i 

Mr. EASBv-SJiiTW. They are to serve for three yeai"s, and are not 
eligible for i-eappointment until three years have elapsed. 

When the jury commission is firet appointed, the members of the 
commission shall serve for one, two. and three years, respectively, anti 
they are to scr\e. after tlint for three years and to receive a com- 
{lensation of $10 a day for the actual time they are iu service, not to 
exceed thi'ee days in anv one month. 

Mr. Nelson. Has it been found that the present jury commission- 
ers are not etFective for serving on a jury commission i 

Mr. Easby-Smith. We have found—and the experience of the 
bench and bar is unanimous on that point — that for some reason the 
present law is not being obeyed. The present law provides that no 
man shall be eligible to sit on a jury until a year after he has served. 
The law provides that when his name has been drawn and he ha< 
serve<l, his name shall not be put back in the box for a year. We 
find, term after term, the same juroi-s. It appears that the three com- 
missioners, the collector of taxes of the District of Columbia, the 
ITnited States marshal, and the clerk of the Supreme Court of tlit 
Distnct of Columbia, are so busy with their other duties that ap- 
imrently they have not the time to devote to the filling of the jury 
box and to the drawing of the jurors. I do not mean to criticise 
those gentlemen, but I am stating facts when I say the present law is 
not being lived up to. 

Mr. Gahd. You say tliey have not the time to do that. That shouUI 
l)e one of their first duties. 

Mr. Easbt-Smith. They are not doing it. 

Mr, Nelsox, Do thev receive extra compensation for that duty? 

Mr. Easby-Smith. They receive no compensation for this service 

Mr. Nelson. They arc not particularly interested in iti 
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Mr. Easbv-Smith. Not at nil. MoMt of them nre nonresidents of 
llio District of Columbia who are appointed to lo<;al offices, and when 
their term has expired they are likely to move away. 

Sfr, Dantoiitii, Why is not one commissioner just as good as two 
or thi-ee? 

Mr. Easbt-Smith. We felt that we ought to throw nround the 
jnry system every possible safeguard, and that we ought to have 
three men so that they would be a check on one another, and that it 
«oiild be a bad thing to [jut in the hands of one man the power of 
tilling the jury box". 

The Chairman, What are the qualifications? 

Mr. Easby-Smith. The qualifications are simply tliat they be resi- 
dents of the District of Columbia, that they be 21 years of age, able 
to read and write, and understand the English language. 

We have in the existing laws, providing for condenmation juries, 
provisions put in there by Congress providing for greater qualifica- 
tions for those men than for the average juror, and when we come 
to the qualifications for those jurors we have left in such things as 
that they must be freeholders and residents of the District tor a 
certain length of time. 

We have provided for a general jury box, and we have provided 
that at each drawing there shall be not less than 600 names in the 
box, and we have prescribed in this new provision that the jurors 
Khali have the qualifications that are now provided in the existing 
law. 

We have also provided that for condemnation juries and commis- 
sions there shall be a special box containing 100 names, and that 
each of the persons whose name is in that box shall possess certain 
qualifications over and above the qualifications of an ordinary juror. 

T'nder the present system of drawing condemnation commissions 
inid jurors there has oeen a great deal of criticism, and merited 
criticism, perhaps in this committee and other committees of Con- 
gress, by reason of the fact tliat week after week, month after month, 
yt'iir after year we have the same five men or the same seven men on 
a jury or a condemnation commission. 

Mr. looE. Who selects them at the present time? 

Mr, Easbt-Smith, They are selected at the present time by the 
I'nited States marshal for the District of Columbia. The present 
law provides that the court shall direct the United States marshal 
to summon these men. 

Mr. Igoe. How do you provide for that in your proposed amend- 
ment ? 

]V{r. Easbt-Smith. We have provided for a special box containing 
lOO names. 

Mr. IfiOE. Why should not the court appoint those men? 

>Ir. FvAsby-Smith, We have provided this. At the present time 
the court does not do that, except that the court instructs the martial 
tt* summon those men. 

iVIr. CrARo, Why do you not give the court authority to issue a spe- 
cial venire? 

Mr. Easbt-Smith. We should be where we were before. We want, 
if vc can, to provide for this jury commission and to keep a special 
l>ox filled with 100 names of pei-sons particularly qualified to act as 
condemnation jurors. 
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Mr. Igoe. Who determines if they are particularly qualified t 

Mr. Easbt-Smith. Tlie jury commission. 

Mr. Igoe. Do they select the 100 names? 

Mr. Easbt-Smith, They must put in the box the names of men 
who are provided for by the statute. 

Mr. Igoe. How long would that list last? 

Mr, Easbt-Smith. They must keep it up from time to time. At 
every drawing of names from this box there must be 100 names there, 
so that the men whose names are drawn from the box would not be 
eligible to serve for another year. 

The Chairman. What would be the objection to having the court 
appoint these Jurors? 

Mr. Easdy-Smith. If we have this box containing the names of 
100 men to be drawn by lot, it removes the personal element. I 
do not say that the power has been abused but it has been seriously 
criticized in Congress, and it has been said that certain judges have 
appointed certain individuals here in Washington at large com- 
pensation over and over again to sit as condemnation jurors. 

Mr. Gahd. Would not this increase the personal element if it were 
known that 100 men, specially niialified jurors, wei-e to sit in con- 
demnation cases? Would not ttiat draw attention to that propo- 
sition and cause it to increase the personal element ? 

Mr. Easbt-Smith. Who is to know whose name is in the boxl 
Only the jury commissioners know. 

^l^. looE. Do you not have n list of jurors, a book, showing the 
names of the jurors in that box? 

Mr. Easbt-Smith. No, sir; not at present. We provide in this 
new system that there shall be such a list maintained, but that it 
shall be secret and only available to the jury commissioners. 

Mr. looE. Do you not afford an opportunity for people to claim 
exemption ? 

Mr. Easbt-Smith. They can claim that when they are summoned. 

Mr. Igoe. Make them come into court? 

Mr. Easbt-Smith. Make them come into court. We have a great 
deal of trouble here in getting jurors, and for this reason. Of course, 
as you know, a majority of the more intelligent population here iiii' 
employed in the Government service, eitlier by the United Stated- 
Government or by the District Government. 

Now, the law, as it now exists — and it ought to continue to exist— 
disqualifies all those persons from serving as jurors in any court. 

Mr. looK. I do not see why y.ou do not provide that they shall claim 
their exemption at certain times, and then they shall be excused. 
It would relieve all the men who ought to be relieved by exemption. 

Mr. Easbt-Smith. Practically no exemptions are claimed other 
than that a man may say he served at the last term of the court. 

Mr. Igoe. The jury commissioners ought to be held responsihle 
for that. 

Mr, Easbt-Smith. They ought to be at the present time, but thev 
are not. The law forbids them from putting the same names bm-k 
in the box, but they do it. 

The Chairman. Why do they do it? Is there any charge of cor- 
ruption ? 

Mr. Easbt-Smith. There is no charge of corruption. 
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The Chaisman. It is an unfortunate practice, and I am glad you 
want to eradicate it. It leaves the opportunity open for criticism. 

Mr. VoLSTEAo. I believe there was a great deal of criticism over 
jurors called to testify as to the value of certain lots here, and that 
made this difficult. 

Mr. Easbt-Smith. It made that very difficult. They ore not called 
to testify; they are called to sit and pass upon the value of all these 
proprties, and as experience has shown, they are used over and over 
again. 

As far as claiming exemption is concerned, if the men whope names 
arc put in the box are qualified, the only exemption was in the case 
of a man who was over 65 years of age or who had served within the 
time prescribed by law, or that he is ill or deaf. 
Mr. looB. That can not be determined in advance? 
Mr. Easbt-Smtth. No. 

The Chairman. Does the court ever appoint jurors? 
Mr. Easbt-Smith. In many of the condemnation cases, and in 
cases where the Government is concerned ; in every condemnation of 
streets and alleys, and, imder special acts of Congress tnking large 
l>ieces of land — for example, the site of the Congressional Library — 
most of those acts provide that the commissioners shall be appointed 
by the court, and the commissioners who sit in the valuation of that 
property are appointed by the court, but even in a great many of 
those cases there has been a great deal of criticism with regard to 
the appointment of those same men. 

Mr. Volstead. Is it not better not to have the court make the ap- 
pointments? 

Mr. Danfortii. You spoke of special jurors in property cases. 
There would be' commissioners in some cases and jurors in others, 
would there not? 

Mr. Easby-Smith. Yes. 

Mr, Danforth. Where you have jurors do you have one, two, or 
three commissioners acting with them? 

Mr. Easby-Smith. There are either three commissioners sitting to 
hear the testimony and to pass on the values or five jurors who go out 
and view the property, or seven jui-ors. It depends upon the sort of 
condemnation. 

Mr. Danforth. You never have commissioners and jurors? 
Mr. Easbt-Smith. They never do sit together. 
Mr. Danforth. Who presides over the juries? 
Mr. Easbt-Smith. One of their number pi-esides, and they make 
up their report, or their findings, and report their findings to the 
justice who is presiding in Criminal Court No. 2. He receives their 
report on the valuation of the property and hears any legal objec- 
tions that may be made by parties who are interested. 

Mr. Danforth. Do those jurors get the same per diem and allow- 
anres as the commissioners? 

Mr. Easbt-Smitil No; the commissioners are paid more than the 
jiii-ors— $5 a day, I believe. In many special acts their compensation 
is .specifically fixed nfn certain sum per day. I think the jurors get 
$2.50 a day for each day they serve. 

Mr. Covington. I wish to state with reference to this matter, Mr. 
Chairman, that all the members of the court believe that, consider- 
inc this jurisdiction and the many situations that exist here, the 
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members of the court ought not themselves to be charged with the 
duty of selecting the jurors. Without going into a lengtliy state- 
ment of the many reasons that have already suggested themselves to 
the minds of the members of the court, the members of the court be- 
lieve they ought not to be put in the situation of having that direct 
burden resting upon them if adequate machinery can be constructed 
to do it otherwise. 

There is one other suggestton I would like to refer to. Without in 
the slightest degree reflecting on the members of the present jury 
commission, we all do know, as a matter of common experience, that 
men move in the performance of extra duties along the lines of least 
resistance. The United States marshal naturally obtains the knowl- 
edge of the names of a limited number of men m the ordinary way. 
through the work he does in the marshal's office. The collector of 
taxes nas the same knowledge of names of men through the ordinary 
processes existing in his office without any knowledge at all of the 
personal qualifications of those men. When they have available the 
actual names of individuals sufficient in quantity to make up the 
number to be put into the jury box it is the natural thing for those 
men, getting no additional compensation, p«rforming this as an inci- 
dental duty, to use the names available without making an inquiry 
as to the peculiar qualifications of the men, and the re^t is as has 
been stated. 

Mr, Tgoe. Is there in the law now, or there proposed in this law. 
any authority to make a canvass of the city, as they do in my city of 
St. Louis, on the part of the jury commissioners, who appoint deputies 
to canvass the city in order to ascertain the names and residents 
and their qualifications? 

Mr. CovixcTON. Mr, Easby-Smith can explain that, and he can 
also explain that by the new practice here under which we draw the 
jury commissioners to do this work that is not at all necessary. 
Three men would be adequate to obtain all the desirable information 
with respect to the personnel of the group whose names go into the 
box. 

The Chairman, Is there an appeal from the assessment made by 
the condemnation juries or the commissions to the court? 

Mr. Easbt-Smitii, There is an nppcnl to the supreme court and 
the court of appeals, and there mny t)e an appeal to another jury, but 
that other jury is selected in the same manner. 

The Ohairman, Is there no appeal to the court in regard to the 
mutter of valuation? 

Mr. Easby-Smith, None whatever. It is final. 

Mr. ToRRijJER, The only manner in which a reassessment or a new 
jury can be obtiiined is on exceptions to the findings which must be 
sustained by the court before a new jury is impaneled. 

Mr. Igoe. The court will hear testimony with regard to the excep- 
tions, will it not? 

Mr. ToBRiSEn. Yes. 

Tlie Chairman, ^yheneve^ a condemnation, jury or a condemna- 
tion commission fixes the valuation, that is final. There is no appeal 
from that i 

Mr. Easbt-Smith. Except that in some cases the court has set ^de 
the findings as too large. 1 do not think they have ever said the find- 
me was too small. 

Do,i,,-c,ib,. Google 
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The Chairman. If it is satisfactory to all the gentlemen present, 
we will take n recess nt this point, arid renssemble at quarter past 2 
o'clock this aftemoon. 

(Thei-enpon nt 12.45 o'clock p. m. the committee took a recess until 
"i.l.l p. m.) 

AFTEK KECX8S. 

The committee reassembled at 2.15 o'clock p. m. 

The Chairman. The committee will come to order. When we 
suspended for recess before noon we were considering section 198 
with reference to jury commission. I believe Mr. Easby-Smith was 
iiddressing the committee. 

Mr. Easbt-Smith. Mr. Chuirraan and gentlemen, if the committee 
please there is only one other matter of a general nature I want to 
call to the attention of the committee before taking up the sections 
in detail, imd that is the following: 

As I have heretofore stated, at the present time the terms of serv- 
ice of petit juiors ni-e not coincident. Some of them are for two 
months, some of them for three months 

The Chairman ( intei-posing) . Why is that? 

Mr. Easht-Smith. For the reason as stated this morning, tfae code 
was not gotten up at one and the same time. It is a sort of hodge- 
podge, the existing laws were gotten up togethep. one added to the 
other from time to time. Another reason for it is this, that the jury 
laws have provided for the jurors to be drawn for certain terms of the 
civil or criminal courts. 

Mr. Gard. I presume the term of service is largely within the dis- 
cretion of the court anyhow, is it not! 

Mr. Easdt-Smith. It is not under the present law. We have 
chiinged that in this bill so as to make the term of service of petit 
jurors one month. One reason for limiting it to a short service, in 
addition to having it consistent, is that we are very limited here in 
the persons from whom we may select jurors; all Government and 
District of Columbia employees, all physicians, ministers of the 
gospel, lawyers, and some of other callings, being exempt from jury 
tiervioe. thei-efore we have to call on simplv the local business men, 
and, of course, mechanics and laborers in the District, and the class 
of pei"sons from whom we can draw juroi-s is not more than 50 per 
cent as large as the class from which jni-ors may be drawn in un 
ordinary community. It is a great hiii-dship on business men to have 
to serve two or three months at a time on juries. 

The Chairman. Do you find the business men trying to get ont of 
jury service? v 

Mr, Ea.sby-Smitii. We find them trying to avoid jury service all 
of the time. 

The Chairman, Here as well as everywhei'e else? 

Mr, Easbt-Smith. Yes, sir. 

The Chairman. Thev avoid the jury service and then go out and 
claim that a jury has done them an injustice? 

Mr. Easbt-Smith. But the principal complaint, and the one I 
have thought of over and over again, b that the term of service is 
so long, sometimes two or threee months, that they can not possibly 
afford to neglect their business for that length of time, 

Mr. Gard. Can they not be excused if any urgent situation arises? 
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Mr. Easbt-Smith. They may be for a few days at a time, but the 
moment you begin to excuse one or more from the panel — it may 
happen that one or more is sick — then you have got your number of 
jurors reduced to a number with which you can not do business in 
the courts. Also there is a disinclination to serve, which we think 
would not be so great if the term of service were shorter, and after 
canvassing the situation we felt very strongly that we could get a 
better class of jurors and that they would probably serve more read- 
ily if they knew their term of service was shorter. 

The Chairman. How many jurors will you have now serving 
each month ? 

Mr. Easbt-Smith. At the present time we have four petit juries 
of 26 men, which is 104 men. Of course the law provides for special 
juries to be drawn, just from case to case, to try will cases and to try 
lunacy cases. 

The Chairman. Are those special jurors drawn by panels or from 
the box! 

Mr, Easbt-Smith. They are drawn from the box. It was our 
idea, and we have left it to the Supreme Court of the District of 
Columbia to designate the number of jurors to be drawn for service 
in the Supreme Court at large, not to be drawn for service in any 
, particular, special term, and we feel that if the court would draw 
practically the same number that are now serving, or perhaps a few 
more, and have this right uf assignment and reassignment and 
transfer from one special term to another, as occasi(«i required 

The Chairman (interposing). It seems -to me that you could get 
along with even a less number? 

Mr. EASBT-SMn-H. Probably. That would have to be determined 
by experience. 

Mr. Gard. Do you have any particular t«rms of court? 

Mr. Easbt-Smith. Oh, yes, 

Mr. Gard, How many? 

Mr. Easbt-Smith. We have three terms of the criminal court and 
three terms of the circuit court; then we have 12 terms a year of 
the equity court, and there are none of them coincident. The crimi- 
nal terms begin and run for a certain time; then the circuit court 
terms begin in the district court, and the terms are all different. 

Mr. Gard. How long does the criminal term continue? 

Mr. Easbt-Smith. The October term lasts October, November, 
and December, according to my recollection. As a matter of fact, 
except for the summer months, the criminal courts are continually 
trying criminal cases. There is no lapse between one term and 
another. 

Mr. Gard. Might there not be certain cases that will take longer 
than 30 days to complete the trial of? 

Mr, EA.sitT- Smith. That is provided for — that jurors, if impaneled 
in a ease, shall continue to serve on that case until the determination 
of the case. 

I think I have given you a general outline— at least, I have at- 
tempted to do so — of the present system and of what we want to 
change. 

The Chairman. I think you have improved you present system 
considerably. 



b,Googlc 



TO AMEND THE CODE OF THE DISTEICT OF COLUMBIA. 41 

Mr, Easbt-Smith, If you will turn back to page 3, I thought we 
might tiike up tlie sections in consecutiie order that this new jury 
system affects. 

On page 3, section 65, at the bottom of the right-hand column, you 
will see we have stricken out of section 65 the words — 

^tnJ■ provide by rule of oi>urt fur the trniisfer from time to time, ne the oecaslon 
shall require, of a Jury flunimone<l to auy one npeclnl term to niiy other special 
term having cognizance of Jury trials, and for the flillug of vacancies nrislng in 
such transferred Jury ; may establish rules of prnctlce In snid Kpwlnl terms not 
Inmnslstent with the laws of the tfniteil States. 

We have stricken that out because it is provided for later in the 
new system. 

Then, if you will turn to section ll^a, page C, at the bottom of the 
second column — 



And we have inserted — 



That to take the place of the drawing of a special jury. 
Then, in section 140, at pages 9 and 10, in the new proposed law, on 
page 9 — this relates to the trial of will contests — beginning at line 0; 

If they are to be tried hy a Jury, they .sliall be triable in said iirobate court — 

And insert: 
by iietlt Jurors drawn fr.r servi.-e In the Supreme Court <if the Dl.itrlct of 
Columbia. 

Turning over to page 10, we have stricken out on that page the 
existing provision for the drawing of a special jurv. beginning at 
line 5: 

Ilefore the time of trlii! the Justice hcldlng said court shall direct 24 Jurors 
to be drawn (or service In said court, liavluK Uie qunllfleatlonn |ires<-ril)wl by 
law. In the nianiier provide"! by law for the drawing of Jwnn-s to serve tn the 
circuit court. 

That is stricken out beotnse the new system takes the place of it. 

Coming to section 198. at page 11. there we take up the entire 
new system. If the committee wishes. I will read and we will com- 
ment on it as I go along. Shall I follow that procedure! 

The Chairman. You need not read it unless you want to. You 
may state the substance of it. 

Mr, Easbt- Smith. Tlie substance is the appointment of a commis- 
sion of three persons, who shall be citizens of the United States and 
nctiial residents of the District of Columbia; they shall be freehold- 
ers in the District of Columbia, not engaged in the pmctice of the 
law; and such commissioners shall be appointed by the Supreme 
Court of the District of Columbia in general term, and shall serve 
for a term of three vears. 

The Chairman. Is not that requirement, that they shall be a free- 
holder, unnecessary in a juror? 

Mr. Easbt-Smith, That is for the commissioners, not for jurors. 

Mr. Carawat. What is your idea in malting the same commission 
serve three years ? 
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Mr. Easbt-Smith. We have provided this jury commission. The 
first appointees shall serve, respectively, one, two, and three years. 

The Chairman. A new commissioner every year? 

Mr. EAaBr-SMiTH, Yes, sir: a new commissioner each venr. It is 
a continuing board, and, at least, the ones first appointed wiil serve 
one, two, and three years; then as they retire their i)Iaces will be 
filled, and eventually every man appointed will serve three years ami 
then be ineligible for reappointment within three years of the daU> 
of the expiration of his term of service, 

Mr, Caraway, What advantage do you think you are going to gain 
by this suggested extreme length of service for jury commissioners i 
I should be inclined to imagine that a shorter term would be belter. 

Mr. EASBr-SjiiTir. It is not one body sitting for thi-ee years and 
then all going out at once, as it is now, and as it seemed to us that as 
these men stayed in office more than one year and up to three yeai-s, 
that they would acquire experience which would be valuable, and 
that they would be more valuable as jury commissioners if they did 
serve three years, instead of having a complete change everj' year, 
for example. 

The Chairmax. Than it would be under the present system, which 
is either four years or perpetually 1 

Mr. EASBr-OMrrii, It is either four years or perpetually, and we 
have had some United States marshals' who have served as long as 
■12 years; we had a clerk of the court, he served for nearly 30 years; 
(ind we had a collector of taxes who normally would serve four years, 
and he sometimes serves a good deal over four years. 

Mr. VoLSTEAB, How often do they change in the Federal courts! 

Mr. Easby-Smitii. In the Federal courts the jury commission gen- 
erally is comjHjsed of the clerk of the court and one jury commissioner 
appointed by the court, with the further provision that they must be 
of diverse political parties. I have not had occasion to i-efer to it 
recently, and I do not just now recall the term of service, but mv per- 
sonal experience has been, having known some of them, that in the 
case of the Federal courts generally. I have known some instances of 
men serving as jury commissioners 20 or 30 yeais. I remember dis- 
tinctly one man in Oregon 80 years old at the time I refer to, having 
been a jury commissioner for 30 years. I. do not know wliether he 
continued in that office longer or not. 

The Chairman. I think the term should be contemporaneous with 
the judges' terms, unless they were dismissed, 

Mr. Easbt-Smith. We go on to provide that they shall place 
names in the jury hox and s-hall have custody and control of the jury 
box. The compensation of said I'ui-y commissioners shall be $10 a 
day for each day or fiaction of a day when they are actually engaged 
in the performance of tlieir duties, not to exceed three days in any 
one month, which shall be paid by the United States marshal out of 
the appropriation for pay of bailiffs. That is the appropriation 
from wnich jury commissioners in Federal courts generally are paid. 

Since this draft was made we have canvassed the situation, and the 
committee has come to the unanimous conclusion, and the court agrees 
with us, and the chief justice has stated that we may state for him 
that they believe this limitation to three days a month is not enough : 
that it ought to be increased to five days a month, because, as jou will 
see later, fiiey not only have to draw the grand jurors and petit jurors. 
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but these condemnation jurors and commissioners in the two boxes, 
and keep-tbe number oi names in the jury boxes up to 600, and shall 
keep an accurate record^ in alphabetical form, of all names, as this 
law requires; therefore we have concluded that three days a month 
will hardly be enough, and we felt that this ought to be increased to 
not to exceed five days a month. That amendment would be in line 
12 on page 12. 

Mr. Danfortii. Is it not contemplated that these jury commis- 
sroners shall make out new ILsts? 

Mr. EASBT-SiiiTit. Continually. 

Mr. DANt-oRTii. That when these three men take office they shall 
extend and in.stitiite a new system? 

Mr. EASBT-Ssimi. Absolutely. 

Mr. Danpobtii- Do you think five days in a month is going to be 
enough time to get this thing started ? 

Mr. Easrt-Swith. Prolmbly not; but their work will lessen after 
a little while. Vur instance, it will probably take a considerable time 
for them to start the sj'stem and get their two jury boxes filled, and 
that work will take more than five days a month: but we felt that 
the,'^ will be honorable positions, and that men in the community 
will seek them not sn much for the $10 a day but because thev are 
place.s of honor in the community. We felt that they will be willing 
to perform some extra work that they will not be paid for in the 
beginning. -, 

fhe Chairman. That would make the jury commissioners cost you, 
at the outside. $1,800? 

.Mr. Easbt-Smitii. At the outside, $1,800 a vear, $6 apiece. 

The Chairman. Hew will they be paid? Is that expressed in 
here? 

Mr. Easby-Smith. They are to be paid by the United States mar- 
shiill out of the appropriation to pay bailiifs, on the certificate of said 
commissioners. 

We have left in the supreme court the power to dismiss: 

Tlie suiil Suiiremp Court of the District of Oolumblfl, In trenernl teniL shall 
hiivc pcuvor smnmiirlty to rpinove tiny nt snlii cuninlBwIoiu-rs for iibseiwe. in- 
abilUy. or failure to perform his dtities ns such commissioner, or for any mis- 
feasaoce oi; malfeasance, and to appottit another person for the unexplre<l term. 
In the event of the illness or other Inability or absence from the District of 
Columbia of any one of said commissioners, the two other commissioners may I 
perform the duties of said Jury commission. 

Coming now to page 13, section 199, we have simply stricken out 
the %vords " the citizens," so that the section reads now : 

9 neirrly as may be, from the different parts 

Another section later takes care of their qualifications. 

Section 200 is provided, as follows : 

Sec. 200. Jury box : The Jury commission sholl write the names on separate 
ond similar plwea of paper, which they shall so fold or roll that the names cno 
not be seen, and shall place the same In a box to be provided for the purpose. 

Section 201 reads as follows: 

Skc. 201. The Jur>- commission shiUI therouiMni seal said box and, after 
thoroughly shnklns the sump, shall deliver It to the clerk of the Supreme Court 
of the District of Columbia for safe-keepln); ; and the same shall not be un- 
sealed or opened except by said Jury commission. 
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Then, the next section, 202, changes the present term of service : 

The res|>ective terms of service of iietlt JurorH sliall beRlii i>n tlie first Tues- 
day of October, and shall terminate on the Moiidtiy prect^lnf; the first Tuesday 
of tbe nest month thereafter, except wlieti.thc Jury shall be discharged by the 
court at nn earlier day, or when n Jury shall 1)e Impanelnl and It shall hopiien 
that no verdict shall have been found l>pfi)re the day aptminted by law for the 
commencement of the next Hucceedlng term, In which case the court shall pro- 
ceed with the trial by the same Jury iu every respect u's If Its term of service 
had not ended. 

That takes care of the question Mr. Giird asked a while ago. 

The Chairman. What is the benefit or advantagie in having so 
many terms? 

Mr. Easby-Smith. Simply to change the term of seriice to one 
^nonth, for the reasons that I have explained. There is the difficulty 
of obtaining substantial men, who would seek to evade long terms 
of service, and we have simply made the service a monthly service, 
instead of as it is now^-one, two, or three montlis. 

Mr. Caraway. Have you any provision as to whether a man may 
be drawn for more than one term a year? 

Mr. Easbt-Sjiith. Yes. sir; we have provided that after a man 
has served his name shall not go into the box until one year shall 
elapse. I was explaining this morning that that was one of the 
abuses, and I want to say I do not mean any reflection on the present 
commission; but that is one of the abuses at the present time — the 
names getting back continually, term after term. 

Mr. Carawat. They become professional jurors, almt^t^ 

Mr. Easby-Smith. It is a system which is almost sure to create a 
class of professional jurors. 

The Chairman. Will it affect the terms of court? 

Mr. EASBY-SMrrH. No, sir ; as I have stated, we shall not affect the 
terms of court. The eciuity court is once a montli, and the circuit 
and criminal terms are for two and three months, respectively. 

The CiiAiRMAN, But it is provided in h^re that if the term of a 
juror should expire while sitting on a ctse his term of service shall 
continue until the case is concluded! 

Mrt Easby-Smith. Yes; this specifically so provides. I have just 
read that. 

Mr. Danforth. 'Why pick the first Monday preceding the first 
Tuesday of the next month thereafter? 

Mr. Easby-Smith. Because at the present time all terms oi>en 
on Tuesday, the first Monday of the month is the beginning of 
the term, whether in circuit, criminal, or equity court. 

Mr. Danforth. They would not take up a case on Monday, would 
they? 

Mr, Easby-Smith. Yes: many times cases are started on Mon- 
day and may run two or three weeks, and the jury that is in attend- 
ance continues in the trial of that case. You see the terms overlap : 
there is no break in the terms; the courts are running continually. 

Coming now to section 203. the term of service of the grand 
jury, we have not changed that except to add, beginning at the bot- 
tom of page 14, at line 24, and continuing on page l-'>. the following'. 

The foreman of the grand Jury shall be MelectfHl by the Justine prenldluK nver 
the special term known us crlniliiai division -N'ninlifrtHl <lne from nniong iln' 
Jurors, grand and petit, in attendano- iiiH>n the Supreme ('ourt of the I>tK- 
trict of Columbia; and. In the event thai suiil foreman is i)ot ^>lected from 



TO AMEND THE CODEOF THE DISTEICT OF COLUMBIA, 45 

&mun; the twenty-tliree Kraml jurors In nttendance, but la aelecteiJ rrom aniong 
the petit Jurors, one of Malil fnu'"! Jurors shfill be excused ns auch and trans- 
ftrrwl to the roll of petit Jurors, and tlie tei-m of service of the (oreman so 
selwied of. the Eranif jury sliull Ife coiifiirreiit with the term of service of ttie 
grand jury. 

Mr. Volstead. Can you select a foreman of the grand jury from 
the petit jury? 

Mr. EAsBr-SsiiTu. Yes, sir. The reason for that is this: At the 
present time tliere is no law covering the selecting of the foreman, 
but it is simply an old practice that when ii3 men are summoned for 
a grand jury the justice presiding in criminal court No. 1 has 
selected one of those 23 as foreman. We discussed this matter very 
fully with the court and the consensus of opinion seemed to he that 
it frequently happens that among the 2i) men selected as grand 
jurors there is not among the whole 23 a man who is really avail- 
able as 'a first-class foreman. So we devised this plan, that upon 
the drawing of the whole array of petit and grand jurors the jus- 
tice presiding in this particular court sliall have the power to select 
from the whole array, which will give liim 120 or 130 men from 
whom to select — shall select the foreman of the grand jury from 
nmong all those who have been drawn from the box, and the fur- 
ther provision that if he should take one who was drawn as a 
petit juror he shall be transferred, and one of the men drawn as 
grand juror shall thereupon be transferred and become one of the 
petit jurors. 

Mr. Gabd. What are the duties of the foreman of the grand jury 
in the District of Columbia that an ordinarj' man can not serve? 

Mr. Easbt-Smith. None, except presiding over sessions of the 
grand jury and expediting business. 
Mr. Gabu. Presiding and signing bills? 
Mr. Easbv-Smith. That is all. 

Mr. Gahi>. Like very other grand jurj". it is absolutely conducted 
by the prosecuting attorney, is it not? 

" Mr. Easby-Smitii, That is not true here. I was assistant district 
attorney here some years ago for several years, and mv experience 
was that in not more than ^5 per cent of the cases did the district 
attorney or one of his assistants appear before the grand jury. The 
foreman of the grand jury, unless it is an important and involved 
case, requiring the advice and assistance of the district attorney, 
':onducts the examination of the witnesses. 

Jlr. Volstead. Does the foreman swear the witnesses? 
Mr. EASBr-SjiiTH. I nm not sure now. I believe the secretary — 
no : the foreman swears them. 

Mr. Gari>. Do you not get Ijetter i-esults by hnving your prosecut- 
ing officer question the witnesses before the grand jury? 

Jlr. Ea3bv-Smith. That is done only in important ciisey, and 1 
du not know why it is not done. It probably is because we have not 
sufficient force here to do it. As a matter of fact, the force in the 
Tnited States attorneys office at the present time is just about the 
sitnie as it was 40 years ago, and they are now doing four times the 
business: and that is also true in most of our institutions. Our 
judges here — six judges— hold the Supreme Court of the District of 
Columbia, and are transacting business to-day four times in volume 
what it was when the court was created and six judges were ap- 
pointed 50 years ago. . • i 
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Mr. Volstead. Are you sure it is legal to take a petit juror and 
make him a part of the erand jury* 

Mr. Easby-Smith, I tnink by this language 

Mr. Volstead (interposing). 1 mean this: If you have selected tlie 
grand jury, can you take anyone and put them on that grand jury, in 
among those grand jurors, and make him one of the grand jurors in- 
action of the court? 

Mr. Easdy-Smith, Only by this specific authority — by this law — 
if it becomes a law. 

Mr. Volstead. You see, that would be a selection by the court 
.itself. The question is whether grand jurors, under the old common 
law, were selected by lot. Here you are allowing the judge to select 
him arbitrarily. The grand jury is an old. ancient institution, and 

fovemed by some pretty rigid rules, and I question whether you ciin 
o that. ■ 

Mr. Covington. If the committee will permit me. and if Mr. 
Easby-Smith will yield for just one moment, I should like to make a 
statement, as follows : 

The history of the grand jury involves very largely the history of 
one of the most ancient institutions of the common law, and, as we 
all know, a great deal of the evolution of the common law is shrouded 
in both mystery and obscurity. Very few lawyers know, very few 
legal historians do know, as a matter of fact, precisely how much 
of legal sanctity there is llround tlie various customs in common- 
law courts. I frankly confess that just how the custom came of 
selecting the foreman of the grand jury I do not know, but I will 
the attention of the committee to a fact that has led nie to the belief 
in its legality, in the legalitv of this provision, and that is this: 

In the State of Maryland, from which a numl>er of these gentle- 
men happen to come, because of the contiguoiisness of the State to 
the District of Columbia, this system, which in effect would be what 
you have questioned, has been in existence time beyond memorj'. 
The courts have drafted in the rural district 48 men to serve as 

t'urors, and the unbroken practice has been that those 48 have been 
irought in there, and, before a single juror, has been drawn, it has 
been the practice to make a foreman^ the court has exercised what 
it has been believed to be, and what I am constrained to believe must 
be, a constitutional power, in saying to the clerk of the court : " Mr. 
Clerk, withdraw the name of John Smith from the box and draw 
22 names," those 22 thereafter to constitute the grand jury, 

I only cit« that to indicate, with no pretense of knowledge, which 
I presume none of us could have, the limitations that would sur- 
round 

Mr. Gard (interposing). In that illustration which you give, the 
list of 22 was drawn from the 48 who originally responded, and you 
withdraw the name of one man and then draw 22 following, anri 
that constitutes the grand jury ? 

Judge Covington. Yes, sir. 

Mr, Gai(D. The distinction, as I see it here, Mr, Justice, is that this 
law provides for the calling of a petit jury and also of a grand jury. 
In other words, the law itself distinguishes, and the point remain.'^. 
Now, you take a man from the petit jury and make him foreman of 
the grand jury, and you take a man from the grand jury and put 
him on the petit jury. 
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Judge Covington. Sir, Gard, I renllj- think that while that is a 
distinction in fact, quite a pronounced "distinction in fact, thfft it is 
not a distinction in law that would affect the validity, for after all 
the jury is not constituted as a grand jury until it has 23 integral 
parts, 23 persons, and that grand jury has not been completed until 
from the whole body of jurors, grand and petit, already drawn, there 
is selected by the court the one man who is to constitute the foreman. 

Mr. Gard. It is not complete nntil it is formed and is fully con- 
stituted. 

Judge Covi>-fiTox. I om constrained to believe that it is not a legal 
grand jury until it has 23 men, with the foreman included in its per- 
sonnel. 

The Chairman. Could we not pass a law making a grand jury 13? 

Judge CoxiX(;Tox. Unquestionably. And I venture this assertion, 
I thinK Mr. Volstead .comes from a State in whicli, in the exercise 
of the plenary jwwer of the State to u]>hoId by the supreme court, 
the grand jury has I>een abolished altogether, has it not? In Ne- 
braska and California it has. 1 know. 

Mr. Nelson. And in Wisconsin it has. 

Mr. Volstead. But that is abolished by constitutional provision. 
It is not actually abolished in Wisconsin, but the district attorney, 
as he is called in that State, may file an information, provided the 
grand jury is not called. 

Judge Covington. But it all gets back to the same constitutional 
proposition, that the legislature may. in any way it pleases, reor- 
ganize the structure of the grand inquest of tire particular territorial 
body within which it is performing its functions. 

Mr. Carawav. In mv State 16 men constitute the jury, and the 
supreme court lias decided that the court may discard them and sum- 
mon another altogether. 

Judge Covington. There is really no purpose in this except one, if 
I may state it very briefly. I think all these gentlemen will agree 
that, contrary to tlie statement made heretofore, the district attor- 
ney's office ought never to haie a grand jury whose foreman is a 
weak, easy-going man that will permit the district attorney to usurp 
the functions of the grand inquest, if there is to be one. It is, theo- 
retically, an arm of the court, and it ought to l)e. if it is to continue 
its existence, an arm of the conrt : and it ought to have, in the way in 
which each local jurisdiction can properl^v provide it, that sort of a 
<lirecting head, that sort of a presiding officer, that in effect can make 
it an indejwndent arm of the court, not subservient even to the prose- 
cuting attorney's office. I feel, with my common-law knowledge, 
that if it is to be really the deliberate judgment of 2^ men; if it is 
not to be merely the cash-register judgment, if you please, of the man 
iictine fit the dicliites of the prosecuting attorney's office — that is not 
the function of the grand jury of the old times, and ought not to Iw 
to-day. If the prosecuting attorney is to be charged with that duty, 
he ought to do it in the open and ought to be compelled, as is in some 
States, to walk into court and under the sanctity of his oath file his 
information: but he ought not. through an assistant, unknown pet- 
haps in name, to have his will worked through 'the grand inquest and 
at the same time have its existence preserved. One of the two ought 
to exist. 

Do,l,.cdbyGoOglc 
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Mr. Volstead. The reason I made the suggestion, I recalled a 
case — one of the old English cases — in which the judge selected a 
grand jury, and the indictment was satisfied. 

The Chairman. Mr, Volstead^ do you think we could authorize 
the presiding judge in criminal division No. 1 to select a grand jury! 

Mr. Volstead. I do not believe so. 

The Chairman. Why^ Does the Constitution prohibit? 

Mr. Volstead. I am inclined to think that the grand jury is an 
institution to be selected largely by lot under the old practice. I am 
not saying this is not sufficient, because here is a selection by lot in a 
waj", and whether this would comply with the law or not I am not 
seriously contending. I thought I would submit it to you gentlemen 
who have been studying this phase of it and suggest, to you why I 
think it is an innovation. 

The Chairman. It may be a change from practice established by 
statute, but I think the grand jury is purely a statutory provision; 
16 or 23 may be dr-wn by lo( or by the justice presiding. 

Mr. Easby-Sjiith. We felt we had retained the drawing by lot, 
because it does not permit the justice to go outside of those drawn 
by the lot for jurors. It simply gives him a little wider scope, so 
that he may select one of the men drawn by lot from the box. 

Mr, Volstead. With some executive ability? 

Mr, Eabby-Smith. Yes, sir. 

Mr. Caraway. What is the length of term of a grand juror? 

Mr, Easby-Smith. That is coincident with the criminal terms, 
which are three months, and I believe the grand jury, which is 
selected in June, holds over until October. 

Mr. Caraway. Do you not think that is a rather long term of serv- 
ice? 

Mr. E.wby-Smith. You see they do not have continuous service 
from day to day. They do not sit all the time, and the days they do 
sit. as a rule, they only sit two or three hours, so they can arrange 
their time to suit their own convenience. 

The Chairman. They get paid for the days they serve? 

Mr. Easby-Smith. They get pay for the days they serve only. 

The Chairman. Do you think it is better to make their service 

Mr. Easby-Smith (interposing). Yes; leave it just as it is, three 
months, and not change it to 30 days. 

The Chairman, You may proceed now, 

Mr. Easby-Smith. In section 204, page 1.5. the committee will ob- 
serve that under the original section it was provided that the clerk 
should break the seat of the jury box and draw therefrom the names 
of 26 persons, to serve as jurors in each of the circuit courts, and of 
26 other persona to serve as jietit juroi-s in each of the criminal courts. 
We have changed that so as to provide that the seal of -the box shall 
be broken by the jury commissioners, who shall proceed to draw 
therefrom by lot and without previous examination, the names of 
such number of persons as the general term of the Supreme Court of 
the District of C olumbia may n-om time to time direct. 

Mr. Caraway. The three comrtiissioners to break the seal? 

Mr. E.\sBY- Smith. The three men, the jury commission, to do that, 
and draw by lot the number of men which the supreme court shall 
designate. 

ih: C,\itAW.a-, Heretofore the clerk did it? 

Google 
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Mr. Easby-Smith. The clerk did it heretofore. 
Mr. Caraway. He drew just by lot! 

Mr. Eabby-Smith. He drew by lot, but the substantial change 
here is that instead of drawing 26, four panels of 26 men for each 
of these respective terms, there shall be a number, and we can con- 
ceive it would be four times 26, and the court can learn by experience 
about how many jurors would be necessary — a number drawn for 
serWce at large, to be assigned by the court around among the various 
special terms, in order to avoid the delay I have explained heretofore. 
That is the substantial change, that the commission itself, instead of 
the cierk, shall draw these names by lot. 

Mr. Caraway. They do not select a jury then for the criminal court 
in the civil division ! 

Mr. Eabbt-Smith. Xo; they draw them all at large. 
Mr. Carawav. They are selected by the court and distributed! 
Mr. Easby-Smith. Exactly. 

Mr. Nelson. You have not a set of jurors for civil work and a 
separate set for criminal work! 

Mr. Easby-Smith. No; we will say we have 120 men there who 
will be assigned by the court by rule, an elastic rule, which may be 
changed by daily order from time to time around among the special 
terms needing jurors. For example, this general panel will provide 
not only for the circuit and criminal courts, but also for trial of will 
cases, fcrial of lunacy cases, etc. 

Mr. Caraway. Do you think there is no advantage in having 
selected jurors, especially for your criminal and civil divisions? 
Perhaps a man would he a good juror in a criminal court and a poor 
one in a civil one; and vice versa. You do not think there would be 
anv advantage in making the selection in that way! 

Mr. Easby-Smith. We could not select them that way by lot with 
a view to their character as to their fitness either for civil or criminal 
courts. 

Mr. Caraway. The commission could put them in with some view 
to their fitness, could it not! 

Mr. EABBY-SMrrH. But they are all drawn from the same box. 
Under the present system there would be no way of discrimination, 
and under no system ought there be any way of discrimination. We 
have attempted to abolish discretion on the part of the jury com- 
mission, to destroy the possibility of their picking jurors for this, 
that, or the other reason. 

The Chairman. Who presides regularly over criminal division 
No. 1! 

Mr. Easbt-Smith. Any justice who may be assigned. The six 
judges, sitting in general term from year to year^ assign the justices 
who are to preside in the various courts. There is usually a change 
the 1st of October of each year ; that is not invariable, but that is the 
general rule. 

The Chairman. The same justice does not preside all the time! 
Mr. Easbt-Shith. They rotate around between the criminal, cif* 
cuit, and equity courts. . 

Mr. Caraway. Under your practice here can a defendant, Iqr 
proper process, be tried before one judge and refuse to be tried hi- 
lore another! 

— i 
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Mr. Ea8by-Smith. No, sir ; there is no change of venue. There is 
no such thin^ as change of venue, and there is no such thine actualW 
as disqualifying a judge or swearing him off the bench. Within my 
own experience I have known of a few cases, which have arisen in 
which it was called to the attention of the judge that the defendant 
felt he was biased and prejudiced, and could not try him fairly, and 
the invariable rule, as 1 know it, except in one case, has been for the 
court to say, " I would not hear this cause ; it must go to the other 
court, to the other judge," Objection of that sort has been very rare, 
as I have known it. 
The Chairman. This statute applies to the United States? 
Mr. Easby-Smith. Yes, sir. 

The Chairman. It does not apply to this District at all f 
Mr. EASBY-SMrrH. You mean the disqualification of a judge? 
The Chairman. Yes. 

Mr. Easby-Smith. If a judge is disqualified Uy statutory reasons 
from presiding the case would have to go to another judge, 
Mr. Caraway. Prejudice then does not disqualify! 
Mr. Easby-Smith. Not necessarily, 

Mr. looe. Would you consider that matter might be taken care of 
under authority, under this new law ? 

Mr. Easbt-Smith. Undoubtedly ; it is merely a matter of pro- 
cedure. 

Turning to the next page, 16 — and I am simply taking up the 
more salient points — on page 16, that paragraph provides that the 
distribution, assignment reassignment, and attendance of said petit 
jurors among the special terms of the Supreme Court of the District 
of Columbia, shall be in accordance with rules to be prescribed by 
said court. That will give the court complete power to distribute 
this number of men drawn at large as their services may be needed. 
Mr. Cahawat. Let me ask you this question : Does the judge have 
the power to dismiss any man from jury service if he decides that his 
services are not satisfactory? 

Mr. Easby-Smith. Yes, sir; he has that now. I do not think 
there is any statutory authority necessary in that case. I know that 
right has bten exercised from time to time. They may excuse for 
cause, and may dismiss for misconduct. 

Mr. Caraway. Suppose it does not amount to misconduct; sup- 
pose a judge decides a man is temperamentally unfit for service? 
Mr. Easby-Smith. I have known that right to be exercised re- 
peatedly, and it has never been questioned here, although I think 
there is no statutory authority for it. That is not covered here, be- 
cause I say my opinion is that the court has inherent power to Ao 
that, because the court is the judge of the qualifications of a juror. 
The remainder of page 16 simply applies to the drawing of juror* 
in the police court and in the juvenile court: it simply makes tin's 
system apply to those courts, already existing and having jury 
trials. 

Mr. Gard. You will have a new juvenile court law if it is passe-l 
by the House. 

Mr. Easby-Smith. If that passes it will be in accordance both 
with the existing law and with this new law, if passed. 
Mr. Gard, It will require a change in the police section? 
Mr. Easby-Smith. Yes, sir. 

r,o,i,,-,-,ih,.GoOglc 



TO AMEND THE CODE OF THE DISTfilCT OF COLUMBIA. 61 

Mr. NEiaoN. Who supplies the jurors for the police court? 
Mr. Easbt-Smtth. The clerk of the Supreme Court, and certifies 
them to the clerk of the police court j they are drnwn out of the same 
box, and we provide for the same thing, except they are to he drawn 
by the jury commission. 
Mr. Gard. What trials do you have in the police court? 
Mr. Easbt-Smith. They have jury trials there, A man is en- 
titled to a jury trial for any offense which may result in confine- 
ment or in the imposition of a fine of more than $50. Perhaps 
ninety-nine out of one hundred cases in the police court are tried 
without a jury, but if the court may impose the punishment of 
imprisonment or more than $50 fine they have the right to demand a 
jury trial. 

Mr. Nelson. On that point, I have been told. I do not know how 
true it is, that many would rather accept a fine than ask for a jury 
trial, because of delay, confinement, etc. 

Mr. EASBT-SsirrH. I think that is very rarely true, because most 
of these cases are petty cases and there are very few men confined in 
jail awaiting trial in the police court. They are usuallv admitted to 
enlargement on very small collateral, or very small bail. There are 
jury trials in police court every month, I should say at least five 
days out of each month, but not more than one out of a hundred 
cases go to a ju^. 

Mr. Nelson. In many cases this expedites matters? 
Mr. Easbt-Smith. I do not think it will have any effect whatever. 
It simply conforms to the new plan of drawing jurors. 

Sections 205, 206, and 207 simply govern the method of drawing, 
filling the bo.x, and drawing the jury by the commission rather than 
the cferk. 

Section 207 provides that it shall always contain not less than 
600 names. 

Mr. Nelson. How do you expect the commissioners to get those 
names? Out my way we have supervisors from various wards and 
townships who hand in names. What would be the system in the 
District of Columbia! 

Mr. Easbt-Smith. We expect here th&y would get them, as I 
judge they are gotten somewhat now, first, from the assessment books, 
both the personal tax books and the real estate tax books, and by 
the commission itself going around and inquiring at large, generally, 
as to the names and residences and as to their qualifications, etc. 

Mr. Nelson, Then you expect the commissioners to serve prac- 
tically every day of the year, do you not? 
Mr. Easbt-Smith. No, sir. 

Mr. Card. They are supposed to be appointed by men who have 
knowledge of things generally throughout the community? 

Mr. Easbt-Smith. Exactly. We suppose the court would pick 
out men because of their peculiar knowledge of local conditions, and, 
in order to get that, they must have been actual residents of the 
District of Columbia for at least three years before appointment, and 
nctually domiciled, and must be freeholders. They will simply have 
to prepare the list in the best way the? can. Of course, we do not 
h ave anv wards or poling places in the District. 

The Chaibman. They are to act like county commissionera do? 
Mr. Easbt-Smith. Ves, sir. 
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Mr. K'elson. You stated in your remarks some time ago tiist the 
conditions were peculiar here. What difficulty did you h&ve in 
mind? 

Mr. Easbt-Smith. I said the conditions here were peculiar so there 
was difficulty to get suitable jurors to serve any great length of time, 
because the numoer of persons from whom jurors may be selected is 
limited. All Government employees, all District of Columbia em- 
ployees are not eligible to serve as jurors. 

Mr. Nelson. I misunderstood you. 

Mr. Eabbt-Smtth. So it makes the number of people eligible fcv 
jury service very small. 

Mr. Carawat. Are your jury qualifications, your qualifications 
for juiy service, set out? 

Mr. EASBY-SMrTH. Yes, sir; I will come to that in a moment. 

Mr. Volstead. Referring to section 209, special venire. That is 
not a special venire, is it f 

Mr. ToBRiNEB. It is simply common law. 

Mr. Volstead. Set aside so they may be drawn regularly! 

Mr. EASBT-SHrrH. Yes, sir. 

Mr. Volstead. Supposios that woe set aside for some reason or 
other, whut would you do tneo! You would not have any power to 
draw a jury until toe commissioners could fill the box, could you!- 

Mr. Eabby-Smith. Let me read this whole section. It is as fol- 
lows : 

Sec. 209. Special venire; Whenever In any criminal case In the .Supreme 
Court of the District of Columbia it shall become Impossible, on account of 
challenges or excuses, to empanel a trial Jury from among the available petll 
Jurors already In attendance na said supreme court and distributed or asslm^tl 
among (he several special terms thereof, the Justice prcsljlng at such crtminal 
trial shall order the marshal to summon as many talesmen as may be nece«- 
aary to complete said jury. 

Mr. Volstead. Suppose you did not have any ; that they were all 
occupied ! 

Mr. Easbt -Smith. At the present time, as you imderstand, there 
are 26 men only sitting in criminal court No. 1. If there was a 
murder case those regular men would probably be exhausted in h 
little while — that is, the majority of them — for one cause or another: 
some who did not believe in capital punishment or something else. 
Now, under the law as it exists at present you have immediatmy got 
to go out and get a special venire or some talesmen, 50 or 100, to 
come in and make up the jury. Under the new system, instead of 
doing that you have a whole body of petit juroys, 100 or 120 in 
number, all of whom would be exhausted before it would become 
necessary to go out in the street and bring in talesmen. 

Mr. Gabo. Do you provide for the drawing of an extra panel in 
capital cases! 

Mr. Easby-Smith. No, sir; we do not. We simply provide that 
in extraordinary cases, and they will only happen rarely, that where 
all of the 120, or perhaps more, petit jurors in attendance on the 
courts generally have been exhausted in a capital or other criminal 
case; that then the presiding justice may order the marshal to g»' 
out and summon talesmen from whom the jury may be made up- 
That law exists at the present, except in capital cases. 

Mr. ToBBiNEa. As you will understand, we have four courts, two 
circuit and two criminal courts, and if one were engaged in the tri»I 
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of a capital case, in the ordinary course of events there would be but 
one panel in vach of the other courts working. The rest of the 26 
men in each of the other courts would be disengaged. These could 
be drawn in criminal cases as talesmen, or first as regular jurors, 
and if they were then all exhausted, then thev would send out for 
talesmen ; but they would always have one-hali of the working jury- 
men available for capital or criminal cases. 

Mr. Volstead. Suppose we should add some more judges, and you 
were running along trying jury cases everywhere, where could you 
try them^ ' 

Mr. Easbt-Smfth. We would still have two panels in each court. 
If we had two additional judges, for instance, there would be two 
panels of jurors available in each of those courts, because the court 
m the general term would direct the drawing of a sufficient number' 
of jurors to meet the requirements of all courts, whether we had 6, 
8, or 10. 

Mr. Carawat. Some of the States provide that the jury shall 
consist of 13 men, and one shall not have anything to do with the 
trial unless one of the 12 become sick or disqualined, and thereby 
they seek to avoid the necessity of retrial. 

Mr. Easbt-Smith. We do not have that system. We have never 
felt the need of it. We have always taken the verdict of 12 men, 
except by consent of parties. 

Mr. Caeawat. In case you have a long trial, extending over 
weeks, and one of your jurors became sick so he could not serve, you 
have to retry your cause, would it not obviate that by putting on 
the thirt«enth man^ 

Mr. Easbt-Smith. We have had one or two incidents where long 
trials have been interrupted by the illness of a juror. 

Mr. looB. After the case is concluded what do you do with the thir- 
teenth man — lock him up separately; after the evidence is int 

Mr. Caraway. In one of the dynamite cases the thirteenth man 
was used after the death of one of the jurors. 

Mr. Easbt-Smith. I want the committee to understand that we 
have made this one little substantial change here in section 209. 
That is section 209, as it ori^nally stood, provided for the summon- 
ing of talesman, except in a capital case. The practice has been in 
a capital case, upon the exhaustion of the panel, to go to the jury 
box and draw a special venire. Now, we have put a capital case on 
the same footing as all other cases, so on the exhaustion of the whole 
panel, instead of having a new drawing then and there, the court 
instructs the marshal to draw talesanen. 

Mr. Volstead. He can go out on the street and draw them under 
yonr practice now, can he not) 
Mr. Easbt-Smith. Yes, sir. 

Mr. Gard. The usual practice in capital cases is to draw a special 
jury from the box! 

^fr. Kabbt-Smith. Yes, sir; that has been the practice herebe- 
fore. There has been heretofore in very rare iastances a case where 
all the_ hundred or more petit jurors have been exhausted before you 
get a jury in a capital case, but in that case the only provision will 
be for the marshal to go out and summon talesmen, but that will be a 
very rare instance, in our judgment. 
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The CiuiRHAN. Xearlj all the courts in the States have that 
power. 

Mr. Easbt-Smith. Yes; it is universally exercised. 

Section 213 practically includes the old secticuts 213 and 214, and 
the punishment for tampering with or committing any iraud in 
connection with drawing jurors. 

Mr. Gard. Is there anything in your bill about the number of 
jurors requiring concurrence in arriving at a verdict.? 

Mr, Easbt-Smith. No, sir. AVe discussed that to some extent— 
whether we should attempt to adopt anything of that sort in a civil 
case; whether nine or a mnjority of the jurors should return a ver- 
dict — but decided that was too radical. 

The Chairman. You decided it was too ancient an institution to 
tamper with? 

Mr. Gard. That is radical. 

Mr, Easby-Smith. I am not talking about my personal views, I 
am inclined to favor it. Yet we felt, as a whole, that it would be 
really a very radical change here. 

The Chairman. There would be a very radical division in this 
committee should you undertake it. I will say that now. 

Mr. EASBr-SMiTH. I have tried so many cases that thtere ought 
to be a verdict in and had hung juries that I am personally inclined 
to favor it. 

Mr. Gard. I think the experience is found almost generally that 
nine jurors can return a fair verdict. 

Mr. Sullivan. I think there is a great deal of public sentiment in 
civil — not in criminal — matters that 9 or 10 jurors may render a fair 
verdict. 

Mr. Easbt-Smith. I have known case after case where one juror 
has held out stubbornly and prevented a verdict in civil cases. 

Mr. Gard. But you do not have that in any part of this? 

Mr. Easbt-Smith. We do not have that in this. Personally I 
should not be averse to having it incorporated, but the committee ' 
did not feel that they ought to recommend it at this time. 

If you will pass over to page 32, we are coming to the question i 
of CMideranation juries. I want to finish this jury system while I am 
flt it I refer to section 484a, which provides as follows : 

Sec. 4S4a. The jury commlsalon of the District of Columbia shall prepare ft ! 
special list of persons having the quallflciillons of jurors, as prescribed by sec- 
tion two hundred and fifteen of this code, and being also freeholders ot the ' 
District of Columbia, and being aim. In the Judgment of the jury commlssloa. 
specially quallHed to net ns commissioners and jurors In condemnation pro- 
ceedings. The jury commission shall from Itme to time ns mny be necessary 
write the nnmes contained In said spwlnl list on separate and similar plt^-es 
of paper, wlilcii they shall so fold or roll thot the names cnn not be seen, nnd 
ahnll place the same In a special box to be provided for the purpose, and slinll 
thereupon seul an<l lock snid special box nnd. nfter thoroughly shaking the same. 
shall deliver It to the clerk of the Supreme Court of the District of Columbia 
for safe-keeplnc ; but the snme shall not be unsealed or opened except by said 
jury commission. From time to time, as orderetl by the Supreme Court of the \ 
District of Columbia, or one of the justices thereof holding a special term for 
the trial of condemnotlon proceedings, the Jury commission shall publicly bfeat, 
the aeal of snld special bos and proceed to draw therefroia by lot and without 
previous examination the names of such nuniber of persons as the said court 
may from time to time direct to serve as commlBsloners or jurors In condem&a- 
tloa proceedings nnd certify the names so drown to the clerk of said court i 
At the time of each drawing of condemnation commissioners or Jurors from 
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said special box there shall.be In said special box tbe nnmea of not less than 
one hundred persons possessing the qualifltatlons hereinbefore preacrllwl. Ex- 
cept OS In this section specially provided, sections one hundred and ninetf-elKht 
Co t\vo hundred and seventeen. Inclusive, of this code, so far ns the same may 
be ar^llcable, shall govern the quallQcatlona of said commissioners and Jurors 
In condemnation cases and the duties and conduct of said jury commissioners 
under this section. No person shall be eligible to Ber\e as a condemnntlon 
(■onini Ins! oner or Juror who has served as such commissioner or Juror within 

IVe have taken that language verbatim from the acts of Congress 
covering qualifications for these condemnation juries and commis- 

Mr. Caraway. What is the necessity of that! Is that in order 
to get a lot of real estate men on a condemnation hearing? 

Mr. Easbt-Smith. No, sir; just the opposite. Our purpose is to 
eliminate, if possible, and to remove 

Mr. Carawat (interposing). I found, in going through some of 
those things a year or t^vo ago, that oiie man served on about 48 of 
them. 

Mr. Easbt-Smith. That is what we want to eliminate. 

Mr. Carawat. You are preparing to select a special list for that 
very service? 

Mr. EASBT-SMriH. Yes, sir; and also providing that when he 
serves once he shall not be eligible to serve for another year. As I 
explained this morning, it has been a practice here, under present 
law, for the marshal to be permitted to go out and summon jurors, 
five men in the condemnation cases, or in some cases seven men. The 
practice has been to put the same men on the same commissions and 
juries over and over again. 

In the present law — and we have not changed the law amr more 
than we could avoid — the present law prescribes the qualifications 
for those men: that they shall be freeholders, that they shall be 
specially qualified to act as commissioners and jurors in condemna- 
tion proceedings, etc. We provide that instead of the marshal hav- 
ing the power to go out on the direction of the court and pick out 
any five or seven men he chooses, that this jury commission shall 
provide a special box, which shall contain not less than 100 names 
of men having these qualifications, and we go on to provide that when 
a case comes on to be tried, instead of the marshal going out and 
picking up his friends, perhaps, or men it is easy to get hold of 

Mr. Carawat (interposing). Or men sitting there for that very 
purpose, perhaps? 

Mr. Easbt-Smith. Yes; the jury commission picks these men out 
of the box, and they are the jury. 

Mr. NeijBON. What is the necessity of their being a freeholder as 
one of their qualifications? 

]VIr. Easbt-Smith. Congress has adopted that qualification — if 
they are freeholders, people who own real estate in the District of 
Columbia, they are naturally more apt to 

Mr. Neuson. They are naturally desirous of having a pretty good 
price out of the real estate when Congress wants it? 

Mr. EASBY-SMrrH. As I said this morning there has been no trouble 
here in the enforcement of the law as it exists, because they have got 
to assess as much benefits as they find damages. 
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Mr. Gard. What other qualifications, besides being freeholders, 
did you have in mindt 

Mr. Easby-Smith. We have quoted the language of the varions 
acts of Congress relating to that, and they are these: 

BelHK also rrpftiohlera of the District of Columbia and being also, In the 
JuilfiiDent of the Jury commission, specially Qualified to act as commli>aionen 
end jurors in condemnation proceedlnsts. 

Mr. Caraway. What qualifications must they havet 

Mr. Easby-Smith. They must have the qualifications of jurors. 

Mr. Caraway. And what can the jury commission do about special 
qualifications. What other special qualification ought they to have! 

Mr. Easby-Smith. It is their duty to inquire into their qualifica- 
tions,' as we see it.- 

Mr. Nelson. Might that not be construed to mean experienced in 
the matter of gettmg at values of land, and then make a profession 
of that 1 

Mr. Easby-Smith, Let me read the law as it now is, section 4&ld. 

Sec 4&I1I. After the return of the mnrshnl and tta<' filing of proof of publica- 
tion at the notice provldal for In the precedlns section said court shall eaiue 
a jury 0/ five exppriept-fd. judicioui. ttMntcr^iIrd men. tcAo »hall be frc-holder* 
tCtfhm the DUtrict of Columbia, not related to anu perton interetled (n the 
proceeding and not (n ilie tervire or emplopment of the Di»trict af Columbia 
or of the Uniti'd Stolei, to be gummtmed by taid fixirthai, to nhlch Jnry the 
court shall administer an oath or afllrmatlon that they are not IntHvsted Id 
any manner in the land to be condemned, and are not related to the parties 
Interested therein, and that they will, without favor or partiality, and to the 
best of their Judgment, nscertnln the damnges each owner of laii^ to be taken 
may sustain by reason of the opening, extension, widening, or straightening of 
said street, avenue, road, or highway, and the condemnation of the land needed 
for the purpose thereof, and to assess the benefits resulting therefrom aa here- 
inafter provided. 

Parts in italics are striken out by amended section. 

That is one of the provisions. 

Mr. Nelson. Your langage here, " specially qualified," that might 
be construed to embrace experience and these other things!. 

The Chairman. The language in the Code seems pretty complete 
and fair. 

Judge Covington. If you will let me make a statement right in that 
connection? 

The Chairman. You may proceed. 

Judge Covington. In view of the very recent proceedings in four 
or five quite important condemnation cases, it really is desirable to 
eliminate those qualifications, and for the reason that the question 
has been raised here by good lawyers, and seriously raised, that that 
imposes would be an impossible burden upon the court, to know by 
its own inquiry that each of the men called to serve at the time 
they were being interrogated, prior to having the oath administered 
to them, were actually judicially experienced and so on, in the 
language of that statute 

Mr. Card (interposing). That could be mode to appear by proper 
interrogation, could it not? 

Mr, EAHBY-SMrrH. The law required, as we go along further, that 
the court shall interrogate. 

Mr. Covington, It not only requires that the court shall interro- 
gate, but the point I am now making is that is an exercise of dis- 
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cretion which, if it is placed in the language of the ^atute, will 
always leave open the question as to whether the court has beeii 
accurate in its determination respecting the experience and ju- 
diciousness and all that sort of thing, and, of course, the propriety 
of the exercise of judicial discrimination in the selection of a juror 
ought not be subjected to the hazards of review on appeal. The ap- 
plications ought to be fixed and the selection ought to be made oy 
the commissioners, or some body of proper men, and when they are 
selected then the question of their qualifications ought to be dis- 
posed of once and for all time. 

Mr. Carawav. Why, if a man is of good understanding and char- 
acter, and he is qualified to serve on a jury where a man's life is at 
stake, or all his property is at stake, why would he not be a good 
enough man to serve as a juror in a condemnation procedure! Why 
should there be selected a special panel} Ordinarily — I may lie 
mistaken about that — but ordinarily i feel that a man with par- 
ticular knowledge of matters generally is a poor juror, because he 
substitutes his fiiowledge and experience for all the evidence that 
may be offered before him. 

Sir. Flannebt. In that connection, I should'like to say that under 
our practice in condemnation proceedings, the condemnation com- 
missioners, as we frequently call them, are not only jurors, but they 
are also judges and expert witnesses. 

Mr. Caraway. And usually take their own testimony? 
Mr. FcANNEHY. They do not take their own tes£imony. 
Mr. Cahaway. As a matter of fact, their verdict is rendered on 
their knowledge, on their personal knowledge? 

Mr. Flannert. Upon their knowledge upon the view of the land, 
and their knowledge of local conditions. We have had a number of 
cases where a great deal has depended upon the judgment of the 
condemnation commissioners. They not only pass upon evidence 
which is presented to them by trained lawyers on both ^des of the 
case, but they also are supposed to have an intimate knowledge, not 
only of the history of the District and the location of various par- 
cels of land, but of the value. 

Mr. Caraway. They frequently go in there with too strong 
prejudices, do they not? 

Mr. Flanneby, Sometimes that happens, and we have had .un- 
doubtedly a great many abuses. 

Mr. Neuon. He has the qualification and experience, and you 
require him to be specially qualified, which would include experience 
under the new requirements? 
Mr. Flannebt. Yes, sir. 

>fr. NsuoN. Would that not necessarily compel the court, or the 
commission, to put chi men who had been condemning property right 
alT>ng? 

Mr. Flannery. I think not necessarily. 

Mr. Kelson. Would it not tend that way? They want some one 
of experience, and that means some one who has been doing that 
before. 

Mr. Flannery. Of course, we have a body of real estate men here, 
quite a large and growing body, and in the past the condemnation 
conunissiong have'usually been picked out from that body of men, 
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but the unfortunate part has been that a few men have been con- \ 
stantly appearing on these commissions. We have probably 200 or , 
300 men of admirable qualifications to serve on any condemnation 
jury here, but what we object to is to have that number of 200 or j 
300 limited to 15 or 20, as has been done in so many instances. 

Mr. Xei^on. What would you say would be the special qualificfi- ' 
tions in their experiencet i 

Mr. Fi.AMN£itT. In a matter of this kind, where the man is passing | 
upon the evidence, I think you have to have a higher type of men i 
than you have in the ordinary juryman trying a civil case. He must | 
be a man of affairs and a man who has had the experience which 
lawyers have of telling whether the witness is telling the truth. 

Mr, Xelsojj. Suppose you have 12 men, or whatever number of 
men is required to act, as you would in any case, and evidence being 
submitted as to value by both parties interested, would they not ar- 
rive at a truer conclusion than men who, because they are fr.eeholder? 
and have been in touch with these things, have become biased — will 
they not be even more fair? I 

Mr, Flanxery. No. In one case I have in mind I was one of the 
counsel for some of the land owners of the land that was condemneii 
for the buildings over here for the capitol park. One of the commis- 
sioners was a builder and one was a renl-estate man, and another had 
no experience whatever, either in building or real-estate matter, but 
was an old soldier with a good deal of common sense. We found 
that that commission was an admirable body. The knowledge of tlit^ 
builder enabled him to check up the estimates of builders who came 
there to testify about the value of certain houses. He had an exten- 
sive knowledge based on 30 or 40 years of experience, and he was 
able to puncture a good deal of their testimony about the inflated 
value of these buildings. The real-estate operator was a man well 
known here; he had improved a great many of the outlying sections 
of the District, and when testimony was offered by interested parties 
he was able to ask a great many pertinent questions which brought 
out the facts, which otherwise would not have been brought out. 

The Chairman, Mr. Flannery, would you get any such jurors as 
you describe as admirable under the language nere ? 

Mr. Flansert, We think we would, if the jury commission did its 
duty. 

The Chaihman, Would they ever select an old soldier? 

Mr. Flaxnert. They might select an old soldier, if he was intel- 
ligent — if he had good common sense. 

The Chairman, Would they examine the qualifications of even' 
man selected ? 

Mr. Flannert. We think so — before they put these men in this 
special box of 100 that they shall know 

The Chairman (interposing). This language, "specially quali- 
fied," is like the language just read by Mr, Easby-Smith from the 
code. 

Mr. ToBRiNER. Why not take out "specially" in line 2? 

Mr. Flannert. I have no objection to that. It was to try to pre- 
seire the language of the original statutes. They do not agree at nil. 
We did not want to make any more changes than we had to, and we 
hoped, by changing the form of getting the jury, we would endeavor 
to get better jurymen for this special service. 
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Mr. Gabo. Are there any condemnation suits other than those 
brought by the Qovemment in the District of Columbia t 

Mr. Flanneey. Yes; we have a great many raih-oad condemnation 
suits, and in an experience going back nearly 25 years X have had 
the misfortune to represent a great many of the railroad companies 
in those suits. I have also represented a good many property owners 
in Government condemnation suits, and I have seen this thmg work 
both ways. 

Mr. Caraway. I have in mind a condemnation suit where the jury 
found out it would be absolutely of no advantage to go on the land. 

Mr. Flannehy. Yes, 

Mr. Easbt-Smith. We suggest, if it is entirely agreeable to the 
committee, to begin at the top of page 33, in line 1, and after the 
words "District of Columbia," strike out entirely the remainder 
of that sentence; either leave it blank there or insert in lieu thereof 
the exact language of tlfe statute that is now in effect. We might 
stop right at the " District of Columbia." 

Mr. Gard. That would practically lead to the elimination of thia 
box of 100 names. 

Mr. ■ EAHBT-SMrrH. Except they must be freeholders. My own 
personal idea would be to insert in lieu of what we are striking out 
the language of the section which I read to the committee. 

Mr. Nei^aon. The language now narrows you to a very small class — 
" in the District of Columbia." 

Mr. Gard. Your ordinary jury law does not include the word 
" freeholders," does it ! 

Mr. Easbt-Smith. No. "Shall cause a new jury of five experi- 
encedj judicious, disinterested men, who shall be freeholders in the 
District of Columbia." If we want to insert after the words " Dis- 
trict of Columbia," "and being also freeholders of the District of 
Columbia." 

Mr. Gard, That is in there once. 

Mr, Easbt-Smith, Yes; I mean after that: "And being in the judg- 
ment of the commissioners experienced, judicious, disinterested men." 
That will be the language of the present statute. 

Mr. Caraway. Let me ask you a question. Of course, I am seek- 
ing information. Has not your present statute, that you have jugt 
read, led to so many abuses that it does not commend itself very 
strongly ? 

Mr. Easbt-Smith. That is true, sir, for this reason : That under the 
present law the only power of selection rests in the United States 
marshal. The court says, " Go out and bring five men in here to 
.serve as condemnation jurors in this case," and the five luen are 
usually sitting in the firet row of seats; they come forward and are 
sworn, and thev are men wtio have acted over and over again. That 
is one of the abuses we want to meet. 

Mr. looE. If we raise this limit to 100, would that help to avoid 
the evin Why should it be confined to 100? 

BIr. Easbt-Smith. There has got to be 100 in the box at every time 
and every day. 

Mr. Gabo. If any are taken out, thev put it up to the number 
of 100. 

Mr. ToBRiNER. If 7 are taken out, 7 are added. 
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The Chairman. If you take out 15- 

Mr. ToBRiNEB. You have got to put in 15 before the next drswing, 

Mr. G^ABD. If you strike all that out I think it would be better. 

Mr. Easbt-Shith. After the words "District of Columbia''^ 

Mr. Gard. Tes. 

Mr. Basbt-Shith. After the words " District of Columbia," down 
to ** The " in the fourth line. 

The Chaikman. Is there anything further on that section? 

Mr. Easbt-Smith. No, sir. The remaining sections 

Mr. CoviNaTON (interposing). Are you gomg to stop at the words 
" District of Columbia " ? 

Mr. EASBT-SMrra. And have nothing else! 

The Chaibhan. That is the suggestion. 

Mr. Easbt-Shith. Speaking now of the matter that the court, 
after all, has no particular interest in, I Uiink that sufficiently re- 
stricts it; also, you provide they should be freeholders, which cer- 
tainly is desirable; the limiting of the jurymen to freeholders in 
itself will sufficiently safeguard it, with the supervision the court 
hae over the selection of tne particular individuals in each case. 

I was going to say, as to the remaining sections, that there is no 
substantial change in them; they simply conform with 484a, that 
these names, instead of being seiected ay the marshal at Iar£^ are 
drawn from the box, and that includes commissicHiers as well as 
jurors. 

The Chairman. I want to turn for a moment to section 218. 
page 20. 

Mr. Easbt-Shith. That is the matter of disbarment, and I think 
Mr. Tobriner was a special committee having to do with that. 

Mr. TcwRtNBR. You will observe that sections 219, 219a, and 220 
are new matter. I was also a member of the committee on griev- 
ances of the Supreme Court of the District of Columbia, and in 
instituting proceedings in disbarment we found that the rules of 
the court, as affected by decisions of the court of appeals in cases of 
disbarment which had been carried to the court of appeals, were not 
broad enough, and the statute was not broad enough under those 
rules to meet the exigencies of disbarment cases, so we have revised 
that section of the code which gives to the court authority not only 
to examine and admit but also to discipline, censure, and disbar — 
rirfits which we conclude, under the code, the code had not conferred. 

The Chairman. You are speaking of section 219 now! 

Mr. ToBRiNER. Of sections 218 and 219. The new matter in sec- 
tion 218 is the addition of words, in line 7, " of examination," giving 
the court the right to make rules covering the examination, applica- 
tion and admission of persons to member«iip at this bar, and lor the 
discipline, censure, and expulsion. Section 219 is new matter alto- 
gether, so far as the code in concerned, and we came to tiie conclu- 
sion it was necessary that the court, under the peculiar conditions of 
the code, should have that right. 

Mr. Caraway. Under section 218 you are giving the court the 

eower to prescribe the rules under which members of the bar may 
B disbarred. Heretofore it has been a question of statute. 
Mr. ToBRiNER. Yes; heretofore it has been a question of the 
statute. 
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Mr. Cabawat. Now it rests altogether within the discretiou of 
the court f 

Mr. ToBKjNKH. No, sir; we have part of it in section 219, the 
grounds for suspension, the oensure, or the expnInMi. 

Mr. Caraway. Why give the court the power to make the rules in 
one case and then specitv in the next section what those veaj things 
shall be! In line 7, vou Know, you give the court the power 

Mr. ToBRiNER. Or examination, application, and admission. 

Mr. Carawat. And the censure, suspenmon, and expulsion in line 
9 is also under the same rule : 

The Supreme Court of the District of Columbia. In e«ieral term, shall have 
power and authority IrotD time to time to make such rulea. 

Mr. ToBRiNXB. That would be in respect to the mode of procedure 
also in disbansent cases. We think there ought to be specific author^ 
ity to govern those esses by rules. 

The Chaikhait> Why, in line 17, do you use the word " expel'* any 
member instead of using the word " disbar " f 

Mr. ToBRiNBS. In the judgment of the grievance committee, who 
really drafted this provision, it thought it necessary and more proper 
that the word "expel" should be used. X think we took the word 
from the New York statute — the New York rule. 

The Chaibhan. In line 19, "or any conduct prejudidal to the 
administration of justice." Where did you get that langatigel 

Mr. ToBRiNEB. From the New York statute. 

The Chairman. How was that word used there—what Itind of 
oases have arisen that disbar a man for " conduct prejudicial to the 
administration of justice." Any fraudulent act or misrepreaenta- 
tion by an applicant in connection with his application or admU- 
sioii, etct 

Mr. ToBRiNER. Interference with the course of trial, witoesses, and 
matters of .that kind. 

The Chairman. That would be misconduct — profesaianal miscon- 
duct and malpractice^ would it not! 

Mr. ToBRiNER. It gives the court broad power. It simply t>roadens 
the authortty of the court. 

The Chairman. I em willing to give the court broad power, but 
we ought not to make it too broad, for the lawera have some rights, 
of course. I was wondering what cases would fall under that par- 
ticular language that are not covered by profeaaonal misccmduct or 
malpractice and deceit. 

Mr. ToBRiNEB. Certainly the interference with the adxainistratim 
or trial of a case with which a party was not iidcireetod as an attw- 
ney would be covered bv that, whereas it would iwt be covered by 
the previous language of the section. We thought we would soake it 
broad enough to cover any case in which an att<ffiM7 diould be dis- 
ciplined. 

Mr. Caraway. If a judge bap{>ened to have a particular dislike 
to any attorney, coidd'be joot get rid of himt 

Mr. Nelson. It has got to be in general terms. 

Mr. ToBRiNBB. Charges have to M preferred in fieneral terms, first 
referred under the practice of the court to the grievance oommittee, 
and Ute grievance committee investigates and, if itfinds proper, tbexe- 
upon a rule issues and trial is had. 
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Mr. Dakfobtb. And the case is reviewed by the court of appeals! 

Mr. ToBRitiER. Yes, sir; cases of that kind. 

Mr. looE. What cases? 

Mr. ToBRiNKR. In general terms or in the supreme court. 

The Chairman. Suppose you should appeal it, would the court of 
appeals pass on whether the conduct was prejudicial to the court of 
justice } 

Mr. ToBRiNEB. The court of appeals may either modify or revoke 
the judgment. 

Mr. Cahaway. It can review or convict! 

Mr. ToBRiNBR. Both. 

Mr. Carawat. Is it a trial de novo! 

Mr. ToBRiNBH. It is not a trial de novo, but on the record. 

The Chairman. I suppose if you lawyers do not object to the lan- 
guage we should not object. 

Mr. Nelson. What is the purpose of censure? 

Mr. ToBRiNER. There may oe cases where the conduct of an attor- 
ney may be such that would not justify an expulsion or suspension, 
yet he may be subject to criticism and should be censured. 

Mr. Caraway. Do you spread that on the record! 

Mr. ToBRiNER. That is a matter within the discretion of the court 

Mr. looE. I rather think sometimes they may be censured anyhow. 

Mr. Nemon. It may be an easy way out, just to censure a fellow 
and neither suspend nor expel him. 
. Mr. ToBRiNER. Exactly ; it would not subject him to that hardship. 

Mr. Igoe. You are sure there is an appeal in all these cases! 

Mr. Easby-Smtth. I may say to the committee that one case I took 
np made the necessity apparent. Some 10 or 12 years ago the court 
oi general terms disbarred a member of the bar. I took the case up 
as a matter of principle, because I felt the court had gone away 
beyond its powers, both on the facts and the law, and the court of 
appeals reversed it and ordered him reinstated, but, while I tliink 
the court was right in its construction of the law, I thoroughly agree 
with the members of the committee that the court below ou^t to be 
given greater power than it now has. 

Mr. looE, Does it extend any further now than conviction on some 
crime! 
■ Mr. Easby-Smith. Yes; we are taking it away beyond that. 

Mr. looE, In the law as it now is? 

Mr. Easbt-Smith. At the present time disbarment may be had 
only on conviction of crime or on account of withholding a client's 
money when he has made demand for it. 

Mr. Igoe, And there must be a conviction. 

Mr. Easby-Smith. A conviction of crime, involving moral turpi- 
tude before you can disbar him. 

The Chairman. Where did you find that law which gives you the 
right to disbar a man! 

Judge Covington, That is in the code. 

Mr. ToBRiNEH. That was the only thing in the code authorizing 
disbarment. 

The Chairman. Now, you enlarge it, putting in "crime, misde- 
meanor, fraud, deceit, malpractice, and professional misconduct." 
and then you put in " or any conduct prejudicial to the administra- 
tion of justice." 
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Mr. Eabbt-Smith. We felt safe to leave it to six judges sitting in 
general terms to decide whether or not under these general facts 
these men had been guilty of conduct prejudicial to the administra- 
tion of justice. , 

Mr. Carawat. You have , in the law " any offense." If he got 
drunk after starting from the court to his home, the court might 
take action and disbar him for it? 

The Chaibman. It does not say he shall be disbarred. 

Mr. Danfobth. Put the ca.se the other way, that he appears in 
court drunk — in an intoxicated condition. 

Mr. EASBY-SMrTH. And repeatedly did it? 

Mr. Danforth, He might oe censured. 

Mr. HoEHLiNG. Thi^ does not require disbarment. He may be 
censured. 

The Chairman. Take up section 219a. 

Mr. ToBRiNER. The effect of that is to make the record of the con- 
viction work automatically. 

The CnAiRMAN. It is conclusive against it? 

Mr. ToBBisER. Yes, sir. 

Mr. HoEHLiNO. Where he has been convicted of a crime? 

Mr. looE. In case of appeal pending 

Mr. TonKTNER (interposing) . It provides for that farther down, 
in lines 7, 8, and 9: "He shall thereafter cease to be a member 
thereof. Upon a reversal of such conviction or the granting of a 
pardon, said court shall have power to vacate or modify such order 
of disbarment." 

Mr, looE. The disbarment of suspension is wholly pending appeal? 

Mr. ToBBiJJER. And in the event of a reversal he is automatically 
reinstated. 

Mr. Easbt-Smith. No; it would not automatically restore him. 
That is one difficulty I see for the first time. 

Mr. Caraway. Tne court does not have to reinstate him if it is 
reversed t 

Mr. ToBRiNER. I notice that. 

Mr. looE. If a man takes an appeal, why should he be disbarred 
pending appeal? 

Mr. Caraway. I recall the other day that you gentlemen disbarred 
a man and the supreme court reversed the case. 

Mr. EASBr-SairrH. He was not disbarred. Proceedings were 
stalled for his disbarment, but they were suspended by the lower 
court pending his appeal. 

Mr. Caraway. I read the report; I relied upon what I saw in the 
j^aper. 

Mr. Flannery. It seems to me, under section 219, that upon a 
conviction, and in the event of an appeal, there should be only a sus- 
jjension and not a disbarment. We will take leave to change ttiat 
section, with the approval of the committee. 

The Chairman. You may amend, as suggested, either now or here- 
nfter. 

Mr. Igoe. As a matter of fact, even under other provisions a man 
Tiiight be suspended, expelled or suspended, regardless of the con- 
-v-iction, if accused? 

Mr. ToBRiNER. Yes, sir. 
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Mr. Danporth, That section does not act automatically. As a 
matter of fact, the court, in general term — six judges — are not going 
to strike a man's name off of the rolls if a bona fide appeal is pending. 

Mr. ToBRiNEB. We had two such cases only lately where there were 
convictions and appeals pending, pending the preferment of charges, 
and thereupon the court continued the cases. 

Mr. Easby-Smith. Yet, the last sentence in section 219a, I think, 
would make the whole section construed so as to practically compel 
the court to disbar. It says, " shall have power to vacate or modify 
such order of disbarment. 

Mr. ToBRiNER. The words, "should have power," in 219a, should 
be stricken out. 

Mr. looE. They still have power under section 219, if passed. 

Mr. Flannest. That is a question. 

Mr. Danfoiith. That just means for a trial. 

The Chairman. If he is disbarred upon a verdict of the jury, and 
later that verdict is set aside, he ought to be restored to his ^rmer 
state. , 

Mr. Easbt-Smith. Yet an unbroken line of English and American 
authorities is to the effect that if a man is convicted by a jury, that 
even though there be a motion in arrest granted, he nevertheless may 
be disbarred. 

The Chairman. It seems to me you ought to take it up under the 
prior section. 

Mr. looK. I do not see why you have not that full power under sec- 
tion 219 to do anything you want with him. 

Mr. EASBr-SuiTH. The only purpose of section 219a was to avoid 
the necessity of retrial of a matter in case of amviction by a petit 
jury. 

The Chairman. But you do not want to take a man's profession 
away from him when the supreme court says he is not guilty, do you f 

ifr. EABBY-SMrrH. We can easily amend this by saying that shall 
operate in such a manner when said ccmviction shall becmne final. 

Mr. ToBRiNEB. Why not simply take the words "shall have power '* 
out of line 9 ! 

Mr. Gard. I do not think those words should be stricken out — 
" shall have power " — that is a very proper phrase to have in there. 
You can find cases where the conviction might be reversed in the 
court of appeals on a technicality, set back again on a retrial, then- 
this language, being mandatory, would require the order of vacation. 

Mr. Nelson. If the case merits, he could appeal under this, and the 
court would have the discretion of reinstating him. 

Mr. looE. You will destroy section 219, which I supposed gave the 
court the power to suspend or suspend without conviction. 

Mr. ToBRiNER. But the court has held that power of expulsioti ov 
suspension must be in a proper manner. You have to have a course- 
of procedure to do that. For that we have provided in section 220- 
But to avoid the necessity of going through a whole trial of the cascr 
where a man has actually been convicted, we have provided in sectioEk 
219 that that record of conviction shall be ground for suspending 
him without further procedure on trial. 

The Chairman. If you make it that large now, do you not think 
the reverse ought to be true — if he were acquitted in the higher court. 
he ought to be reinstated * , 
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Mr. ToBRiNBK. Yes, sir. 

The Chairman. Certainly, when you hare a chance at him under 
sections 218 and 219. 

Mr. ToBHiNER. Yes, sir ; that is the reason I think the words " shall . 
have power " ought to be taken out. 
The CHAiBHAf. I think that is fair. 

Mr, Gard. We might say upon final reversal of such con%'iction, 
Mr. ToBHiNEK. The reversal, under our mode of practice, would be 
a final reversal so far as that trial was concerned. Then you would 
have to go back and try de novo. It would be a new trial. 
The Chairman. If he is convicted again, you can disbar him. 
Mr. ToBRiNER. Then you might have another final conviction. 
The Chairman. In the meantime you can proceed under sections 
218 and 21&, probably. 

Mr. Dantohth, Do you think that your weak professional breth- 
ren should be restored to practice because of the granting of a 
pardon t 
The Chairman. Yes. 
Mr. Danforth. You do? 

The Chaikman. I do. It restores everything else. It restores the 
right to vote, and I do not see why it should not restore the right 
to make a living. 

Mr. ToBRiNER. It is a property right. 

The Chairman. Certainly it is, and a very serious right, too, 
Mr. G.^RD. I think in some eases it should be restoi-ea and in some 
it should not. I am inclined to think that this language, " shall have 
power," is very proper language. 

Mr. Danforth. It seems to me that the privilege to practice law 
should not be restored. 

The Chairman. Mr. Danaforth, you can get under section 219 
here. The power is very full to proceed against nn attorney to dis- 
bar him. If he has been tried and restored, you can proceed against 
him under section 219. 

Mr. Danforth. That means a long and expensive trial. 
The Chairman. It ought to be; it ought to take a little time to 
disbar a man. It is a very serious thing to take a man's life pro- 
fession av^ay from him, I think. 

Mr. EASBT-SMrTH. I might say that Mr. Gard has expressed my 
opinion as to the pardon. I do not think this language ought to 
compel the court to restore a man simply because he is pardoned. 
I think the proper way to change it now is to change the fore part 
of it: to let tnis operate only in cases of final conviction after appeal; 
and then leave the last sentience as it was, giving the court power to 
restore in case of a pardon, etc. 

Mr, Tobriner. In tiie meantime you have the man practicing, 
fhere may be a final affirmation of the conviction, and in the mean- 
time he has been gmng on, in all probability doing the same thing. 

Mr. Easbt-Smith. I suggest you ought to have 

The Chairman (interposing). You gentlemen have got somewhat 
the idea of the committee, and se if you can not draw a section as has 
been suggested. 

Mr. Gard. Mark this for amendment. 
50480—16 5 
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Mr. ToBUNEK. Section 220 provides f»r the course of procedftre 
when charges are preferred. That is all new matter, and the impor- 
tant element of that is the matter of service of the chareeB upon 
the respondent, which the court may direct to be done if it can be 
served personally either by mail, publication, or otherwise, as the 
court may dii^ect. Under the old rules of court procedure perscnal 
service was required, and we found quite a number of former al- 
leged members of the bar against whom we were proceeding wen 
inmates of the penitentiary at Leavwiworth or at Atlanta, so we 
could not get perscHial service on them. 

Mr. Cahawat. You could get it when tbev came backf 

Mr. ToBRiNEH. We did not want to wait that long. 

We have also provided that, " the court shall have power, pend- 
ing the trial thereof, to suspuid from practice the perstxi charged." 

Mr. Cabawat. Do you have any provision in your statute to grant 
him a trial? Why could not your court, under your statute, suspend 
him and never give him a trial? 

Mr. ToBRiMER. It is assumed that the court will be reasonable about 
the matter and give him speedy trial. 

Mr. Carawat. I think in all probability it will, but you have no 
provision here. , 

Mr. ToBRiNER. We have no provision making it imperative. 

Mr. Gabd. Why do you have provi8i<Hi to suspend hun before trialt 

Mr, ToBKiNEB. That would cover cases of this kind. I have in 
mind one particular case where a lawyer, who was charged with the 
embezzlement of a very large amount or money, disappeared. We 
-were never able to find a trace of him so as to make service on him by 
publication -or otherwise. The result of it was that he appeared an!l 
continued to remain upon our records as a member of the bar. 

Now, for the purpose of meeting any situation of that kind, where 
we can not get service on him one way or the other, we think the 
court should be able to do something pending the charges; conse- 
quently he should be at least suspended from the privilege t0 practice. 

Mr. Gard. That is pretty wide authority. The charge is filed 
before any hearing at all, and it provides that the court may, in its 
discretion, suspend him. 

Mr. Nelson. There is always the possibility of an appeal in that 
case, if there is an actual harm done. 

Mr. Damfobth. Are these proceedings all had in the general term? 

Mr. ToBRiNER. Yes, sir. 

Mr. Nelson. I suppose there may be an appeal, even where he is 
suspended ? 

Mr. ToBRiNER. Yea, sir. 

Mr. Nelson. But if the man were away he could nrt; get an appeal! 

The Chairman. He could get a special appeal from suspension. 

Mr. Flannert. Any order of our local courts can be taken up 
by special appeal. 

Mr. Caraway. How long after appeal before he can get a hearing? 

Mr. Flanneht. Very quicklv now. They reach your case in the 
court of appeals sometimes before the record is printed now. 

Mr. Cabawat. Under that provision a man might be out of pr»e- 
tice a yenr, might he not? 

Mr. ToBBiNER. By no means; there is no possibility of Uiat. 
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Mr, Carawat. After the charges were filed he might, before he 
could be tried! 

Mr. ToBRiNEK. After the charges are filed, then the court, in ge"h- 
eral term, makes its rule on the respondent, and that rule may be 

returnable in 10 days or two weeks, depending 

Mr. Danforth (interposing). Before the general termt 
Mr. ToBKiNER. Yes; before six judges. 
Mr. NELSON. In the general term, the same court! 
Mr. ToBRiKER. Exactly, the same men. 
Mr. Nelson. Ho no personal feeling would guide himt 
Mr. ToBRiNER. None at all. 

Mr. ScixiVAN. Sections 276 to 280, page 22, have been modified 
only so as to put the husband in the same category as the wife with 
regard to administration. In <^her words^ at the present time, under 
section 1160 of the code, the husband is given the executive right of 
administration in all cases over his wife's estate, regardless of 
whether he may have deserted her or left her 20 years previously, or 
what the condition may be. The only change there is to put in the 
words, "or surviving husband" in every place where the word 
"wife" appears, and we strike out "later in 1160, which dealt 
with the husband's absolute right of administration. We put him 
absolutely on the same equality with his wife. 

Then in section 306, page 23, it provides for a collector in the 
probate court, being authorized to conserve i;fial efd^te as well as 
perscHial property. At the present time we have to go into the 
equity court. 

The Chairman, What is a collector here? 

Mr. SuLUVAN. A special officer appointed pending the trial of an 
issue. An issue as to who shall be administrator or who shall be 
executor. It would simplify appeals. 
Mr. Gard. a temporary receiver! 
Mr, Sullivan. A temporary receiver. 

Mr. looE. Is there any hearing provided here for the heirs or bene- 
ficiaries under the will as to the real estate! 

Mr, Sullivan. The situation will be the anme as with respect to 
the collector of the personal property. 

Mr. looE, I understand that, but the necessity for taking charge of 
personal property may be vastly different than of real estate. I may 
explain, for instance, the heirs are entitled to the real estate. There 
may be personalty enough to take care of all the debts. Do you want 
to give the collector authority to take possessicni of the real estate in 
all cases? 

Mr. Sullivan. This does not provide for it. It simply says, ** The 
said collector may, if thereto authorized by the court, take possessicoi 
of, hold, manage, conserve, and contral all real estate affected by the 
will or wills in dispute." Only in so far as real estate is involved in 
that proceeding does the court exercise any control over it in the 
matter of this- collector. In other words, it ^mply enables him to 

do 

The Chairman (interposing). In line 18, " The said crflector may, 
if thereto authorized by the court." I am not a stylist, but is that all 
right? 

Mr, Sullivan, In other wchnIs there has got to be acnoe special 
showing to the court. 
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Judge CoviNOTON. The chairman is addressing himself merely to 
thB phraseology. I think myself it should be " if authorized." 

Mr. SuLUVAN. Strike out the word "thereto." 

The Chairman. Mr. Caraway wants to ask you a question about 
the commission, in line 24, not exceeding 10 per cent. Is that new? 

Mr. Sullivan. Yes; that is new. The old percentage was 3, but 
that was because he was acting then simply as a receiver for a tem- 
porary period ; but under this he is not only a receiver, but he acts 
for all purposes, as administrator to wind up the estate and to close 
it up and to do everything that the administrator would do. In this 
Hutchins estate, for instance, Mr. Dant«, the collector and trusts, 
has been holding on now for some years, and still the litigation 
goes on. 

Mr, Caraway. If it was much of an estate, he could afford to hold 
on for a century. 

Mr. Sullivan. But the creditors can not afford to. 

Mr. Nelson. What do you say to this suggestion: That you Sx a 
commission of 10 per cent 

Mr, Sullivan (interposing) . That is, not more than 10 per cent. 
In other words, that gives the court discretion and power to relieve 
him, if he does all the work an administrator would do — to give 
liim the same commission that an administrator would get. 

Mr. Gard. Does an administrator get as much as 10 per cent? 

Mr. Sullivan. From 3 to 10 per cent. , The court has to give him 
1 per cent. Where the amount is small the commission might be 
10 per cent, but where the estate is large the court could allow him 
less. 

Mr, Caraway. He comes in and shows that he has collected and 
disbursed the estate, and he asks for so much commission — usually 
10 per cent, of course? 

Mr. Sullivan. I think you will find it is quite to the contrary. 

Mr. Caraway. Does anybody ever ask for less than that? 

Mr. Sullivan, They very seldom ask for that much. 

Mr. Caraway. The court very rarely has the time to go in and 
determine whether or not he expended much energy and time in 
administering the estate. Does he usually get what he asks for? 

Mr. Sullivan. Oh, no. ' 

Mr. Caraway. I remember, under your present practice of having 
three guardians appointed for somebody where his mind failed him, 
that some fellow here they had been carrying around to Atlantic 
City and back again, at an expense of forty or fifty thousand dollars 
a year. 

Rfr, Tobriner. That was the Peters case. 

Mr. Cahawat. Who appointed the guardian? 

Mr. Tobriner. The court appointed the guardian. 

Mr. Caraway. It strikes me that is an unreasonable amount to pay 
out for an administrator— one-tenth of the accumulation of a life- 
time. 

Mr. Sullivan. We have to provide in some way a general law for 
all cases. The amount the collector would get altogether might not 
exceed five hundred or a thousand dollars. If it were $500, 10 per 
cent of that would give him, at the outside, $50, and he might have to 
do a great deal of work for that. 
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Mr. Nelson. It seems to me that there is & sugg^ion here that 10 
per cent is about right. Would the court, in its discretion, hold you 

down 

Mr, ScLLiVAN (interposing). It says "not exceeding 10 per cent," 

Mr. Qahd. Why not nave it a ratio of percentage based upon the 

amount of the estate he collects? In other tfords, od a small estate, 

you might allow him 10 per cent, and on a large estate possibly only 

2 per cent. 

Mr. ScLLiVAN. But you can not gauge by any one estate what 
might be the services in another estate. 

Mr. Igoe. There might be a great deal of litigation and bother. - 

Mr. Nei^on. Strike out the 10 per cent, and leave it to the dis- 
cretion of the court. 

Mr. Flannert. The law as it stands in reference to administra- 
tors and executors is the same as it is here ; not less than 1 and not 
more than 10 per cent, and we have been workiflg under that for 14 
years. The average rate of commission in large estates is around 2 to 

3 per cent. In smaller estates — estates around a hundred thousand 
dollars, the commission averages around 6 per cent. 

Mr, looE. How much does the court allow usually in receivership 
cases? 

Mr. Flanneby, That varies according to the work done by the re- 
ceivers. 

Mr. Sullivan. Suppose we put in here the language that is used in 
connection with an administrator — not less than 1 nor mor^ than 10 
per cent? 
Mr. Nelson. That would at once suggest the 10 per cent idea. 
Mr. Sullivan. That is the wording of the Code at present. 
Mr. ToBfiiNEB. Under the rules of practice of the court, when an 
administrator or collector, or whatever the fiduciary is to be under 
the rules, he is required to send notice to each party in interest — all 
creditors and distributees, as well as the next of kin, advising them of 
the date of settlement of the account, and the amount of the commis- 
sion which he will demand. Thereupon on the return day the parties 
in interest have a right to come in and be heard on the question of 
commission. 

The Chairman. Is the language in lines 22, 23, and 24 clear! 
What does that mean! The collector may be allowed a commission 
on the personal property, whether he ever touches it or not. 
Mr. ToBsiNER. No; actually collected. 

The Chaikhan. But no rentals collected — read that, Mr. Easby- 
Smith, 
Mr. EASBT-SMrTH. Yes; I see." 

Mr, ToBKiNER. The collector is entitled to compensation for han- 
dling the personal property until he turns it over to the adminis- 
trator. 

Mr. looE. He takes the place of the administrator. 
Mr. ToBRiNER. Exactly, 

Mr. Carawat. If there are a hundred thousand dollars in the bank, 
and it technically came into his possessaon, and he passes it on, he 
can get a commission on it? 

Mr. ToBsiNER. If there were a minimum commission, the court 
would allow that; but if there was no minimum commission, the 
court would allow the commission in the discretion of the court 
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The Chairman. Is this the language as it is to-day? 

Mr. HoEHLiNG. I think that word " debts " does not look ri^t. 

Mr. ToBRiNER. That was intended to mean debts due the estate. 

Mr. Gakd. And collected? 

Mr. ToBRiNBR. Yes; and collected. 

Mr. Gard, If you would cut out that comma and say " debts and 
rentals actually collected " 

Mr. StiLLiVATJ (interposing). The language in the old form waf 
" commission on the debts ttnd rentals actually collected." 

The Chairman. Suppose you redraft that section. I do not think 
it is clear at all. Redraft those three lines. 

Mr. Danforth. I would like to suggest that if this is to be re- 
drafted, the suggestion made that the commission shall not be less 
than 1 nor more than 10 per cent will probably give a larger percent- 
age than is contemplated by the original draft. 

The Chairman. That is right. You had better not have a mini- 
mum at all. I think you ought to strike out the minimum. 

Mr. Danforth. If the^ collect it on personal property, they have 
a right to charge something for collecting it. 

Mr. Covington. If the committee will permit me, oftentimes a man 
who is a temporary collector of an estate during the pendency of 
litigation, after the litieation is determined will become, by appoint- 
ment, or else by the will, either the administrator or executor of the 
estate. The .court then has the power to take into consideration what 
he may receive in his original position, or scale down his commission 
in the original position to the vanishing point, if you please, in view 
of what he will set as administrator, and it ma^ very well be that 
the court will oow allow him 5 per cent as admmistrator and allon 
him a negligible fee as collector, or conversely, the thing may have 
run for so long that the court will want to ^ve him 5 per cent, say, 
as collector, and nothing, practically, as administrator ; and that is to 
be considered in determmmg this question. 

The Chairman. Without objection, I want to ask the committee of 
the bar association to redraft those three lines and to submit it to the 
committee later on. 

Who usually appoints these collectors? Is it the same man all the 
time, or different men i 

Mr. ToBRiNER. Oh, no. The court. 

The Chairman. There is no public administrator? 

Mr. TOBBINER. No. I 

Mr. StiLLivAN. The new matter at the top of page 2+ merely pro- 
vides for the bond of the collector covering his duties with respect to 
the real estate as well as with respect to personal property. No%\'. 
section 307 merely adds a clause at the end permitting the collector 
to defend a suit brought against him by a creditor oi the estate, so 
that he is acting in all respects as an administrator. 

The Chairman. Did not some one state a while ago that a col- 
lector could not be sued? 

Mr. ScLUVAN. He could not, but we are providing in these sections 
that he may. In other words, the first duty of the estate is to its 
creditors. -If the next of kin want to enter into a long controversy 
for the remainder, that is one thing, but the rights of the creditors 
are paramount. That is the reason we have provided for this suit. 
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Mr. looE. Have you any method whereby claims can be proved upt 

Mr. SutLivAN. Yes; you can prove them' up. but you can not col- 
lect them ; but you can under this section. 

Mr. looE. In a probate court, a claim aeainst an estate, after it is 
allowed, is it not supposed to be paid wiwiout any further suit? 

Mr. HoEHLiNQ. There is nobody to pay it. 

Mr. looE. In the case of an administrator t 

Mr. HoEHUNo. Oh, yes ; in the case of an administrator. 

Mr, looE. So why should it be necessary to sue the collectort 
Why should not the decree of the probate court operate the same 
with the collector in char^ as it would with the administrator t 

Judee CoviNOTON. That is what this does. 

Mr. EASBT-SHrTH (reading) : 

And shall be liable to an action by any creditor of the deceased and shall be 
entitled to the protection of any provision of law expressly relating to executors 
and administrators. 

Mr. looE. What action? 

Mr. EABBT-SMrTH. If he refuses to pay a claim, then he may be 
sued. 

Mr. SuujvAN. In other words, the mere allowance of b claim in 
the probate court does not mean the granting of it. It simply means 
that it is probated ; it has been verified in accordance with law, 

Mr. looE, What is the practice in regard to an administrator? 

Mr. SinxiVAN. When it has been verified, that is given to the 
administrator, and the administrator either pays it or rejects it. If 
the administrator rejects it, then the creditor can sue him in an ordi- 
nary action at law. 

Mr. Igoe. In my Stat« a man proves up his claim in the probate 
court, and it is passed upon by the judge and allowed, and it is a 
judgment against the estate. 

Judge Covington. We have not that practice here. 

The Chairman. What is the necessity for a collector? Why do 
you not establish an executor or an administrator to begin with? 

Mr. SuujvAN, Because the question is whether he has any footing 
to stand on. 

Mr. Gabp. Just as a collector can not agree on an administrator or 
executor? 

Mr. Sullivan. The question of who is to be the administrator is 
in issue. The court can not appoint a caveator; that would invite 
and encourage a contest of wills, but he can appoint the executor. 

Mr, ToBBiNUH. The necessity for a collector only arises where there" 
is a pn^ate of a will or a contest over a will. It is the same as a 
temporary administrator in the States. 

Tne Chairman. At the time a man dies, if he is is not aualified, in 
my State, they put him out, and he acts under the court's direction 
all the time. 

Mr. looE. Suppose you have a will contest, and the parties in in- 
terest want an administrator pendente lite, what do you do? 

The Cbaisuan. The court can put in another one. 

Mr. Igoe. That is all this is. 

The Chairman. There is no way of duplicating fees and com- 
znissiona 

Mr. Sullivan. Section 308 — the only change is that in the old sec- 
tion the clause prohibiting a suit against a collector is stricken out. 
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Section 308a provides for service upon a fiduciary who has absented 
himself from the jurisdiction. In other words, an executor or an 
administrator, if he refuses to pay a debt, he can only be made to do 
so by a.suit. He may go to Hawaii or to some uninhabited island, 
arid yet there would be no provision for suing him, but this provides 
whenever a fiduciary is appointed, he sliall, before the issuance of 
his letters, sign an irrevocable power of attorney, making the reg- 
ister of wills office a proper party for service upon him of any 
process. That is to prevent frauds upon creditors by absent fidu- 
ciaries. Now, section 310 merely adds the words " or letters of col- 
lection " at one place, and " or collector " at another, so as to provide 
for this appraisement of the personal estate. 

The Chairman. Is not that 10 days a little bit short to g^ive 
a man, there is line 25 1 

Mr. Gard, That is 10 days after the passing of the appointment. 

Mr. ScLijvAN. That is only as to whether he signs a power of 
attorney. Section 310 merely provides for appraisement where a 
collector is appointed, as well as where there is an administrator or 
executor. Section 321 is extended to collectors. Sections 374 to 377, 
inclusive, put the husband in the same situation as the wife. 

The Chairman. Section 874 ; is that a material change in your law 
here! 

Mr. Sullivan. That is a very material change, because under sec- 
tion 1160 at the present time, the husband gete all the personal estate 
of his wife, whatever may be the conditions, and he gets the absolute 
right to administer upon her personal estate, but by this he is given 
exactly the same as the wife would get. In other words, if they have 
jio children, he gets one-half. 

' Judge Covington. That is the only change that these proposed 
amendments make in our substantive law. 

Mr. Sullivan. Where a man dies, leaving a personal estate of only 
a thousand dollars, there might be a question of whether that whole 
thousand dollars should not go directly to the wife, instead of having 
her subjected to probate pro^edings. 

Mr, looE. What is the amount now that a widow may receive ! 

Mr, Sullivan. There is none. There is an exemption of household 
goods of $300. There ought to be some. 

Mr, IcoE. Have vou made any provision for it? 

Mr. Cabaway, '^H there be a widow or surviving hu^and and a 
child or children, or a descendant or descendants from a child, the 
widow or surviving husband shall have one-third only." That is 
without any regard to the amount of the estate? 

Mr. SuiJ-ivAN. We' do not consider a limitation upon that in the 
case of a small estate. 

Mr. ToBRiNER. At common law she only got a reasonable part. 
What that was, was in the air. 

Judge CoviNOTON. This is the law that we inherited from Mary- 
land, and all we have done is insert the phrase " surviving husband," 
and thus put him on the same plane with the wife. 

Mr. Gabd. Section 376 is one that I do not understand very well. 
I have just been glancing over it hastily. It provides: 

If there be ti widow or survivlni^ hu»bfln<1 and no child or (le)H«ndant>< of the 
lnteRtat«, but the Mild iiiteHtate sliall leave a father or mother, or brother or 
sister, or chil<l of a brother or sister, a widow or sur\ivlng husband shall have 
one-half. 
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Mr. Sullivan. In other words, where there are no children, the 
surviving spouse gets half. Where there are children, the surviving 
spouse gets one-third. That is the present Inw, but under the present 
law there is a discrimination between the husbund and the wife, and 
we are eliminating that discrimination. But that other suggestion 
about a small estate is a matter, I think, that might well be considered 
before this goes through. 

Mr. Dankohth. It might be well to put it in here while you are 
at it. 

Mr. Sullivan. It was suggested to me a couple of weeks ago by 
the deputy register of wills. 

Mr. laoE. Do you make any provision under that law here, where 
the estate is only the household stuff! You have your exemption 
now ; you do not require administration there at all ? 

Mr. Sullivan, No. As a matter of fact, if there is administration, 
they are not required to prove it in the' appraisal. The creditors 
could not take it. 

Mr. ItiOE. Of course, if you make your exemption, say, a thousand 
dollars, or seven himdred, or six hundred dollars, or whatever it may 
be, you could provide also that on such a showing by an affidavit 
filed, there would be no administration necessary. 

Mr. Sullivan. Of course there would be some obiection to that 
additional exemption. 

Mr. Gard. Is tnere any exemption at all now ? 
Mr. Sullivan. There is no exemption, except the clothing. Of 
course there ought to be. 

Mr. Gard. What is that supposed to represent in entire value? 
A thousand dollars? 

Mr. ToBBiNEB. Yes. If a person happened to have a horse and 

■wagon, and stock in trade, and $300 in furniture 

Mr. looE (interposing). Do you make any provision of money in 
lieu of those things! 

Mr. SuLuvAN. No; I think the law is deficient at present in that 
respect. 

The Chaihman. You have no homestead here? 
Mr. Sullivan, No. 

Mr. Gard. Do you not think you should have a first year's provi- 
sion for the widow? 

Mr. Sullivan. Yes; I think so. There should be something to 
equal that. 

The Chairman. It should be called the "first-year's allowance 
for the support of the widow," I think. That- is a very admirable 
part of the law, 

Mr. Sullivan. The next section, 445, deals with attachments be- 
fore judgment. Under the old section it was limited to anv action 
at law in the Supreme Court of the District of Columoia. In 
practice, however, we are using the same provision in the munici- 
pal court. This is simply to make legal that which is now of 
cloubtful legality, and apply to the municipal court. You will find 
on the next page, number 28, lines 3 and 4, the words, " support«d 
hy the testimony of one or more witnesses," are stricken out. In the 
case of a nonresident attachment, or in the case of an nttachment 
because of the debtor conveying his property away to defraud 
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creditors, or concealing it, or concealing himself, it is almost impoe- 
sible for anyone other than the plaintiff to know what he actuatlj 
does. The plaintiff has to give a bond in twice the amount of the 
claim to protect the defendant in the event there is a wrongful 
attachment, but the requirement of this supporting affidavit results 
only in perjury. They have to get somebody who knows the facts, 
and they do not. 

Mr. Oard. He has to prove it anyhow t 

Mr. Sullivan. Yes. The bond already protects them, so we ad- 
vise that that go out. Then you will find in lines 17 and 18 the 
words " and has estate or debts owing to said defendant in sud 
District," That is merely a formality. Whether he has estate or 
debts, the plaintiff might not know actually whether he has it, but 
he might be able to get it, and he is entitled to do that. Then, 
section 455. 

Mr. Gard. What page is that? 

Mr. Sullivan. Pages 29 and 80. At the present time there is a 
provision for release from attachment, upon giving a bond for per- 
sonal property which has been seized by this nonresident attachmenl. 
but there is no provision for the release of credits which would be 
attached under a garnishment, so that a large fund might be held up. 
and do great injury to the poor defendant, whereas a bond would 
amply protect the plaintiff, the same as in the other situation. It is 
merely to meet that deficiency. 

Sections 479a and 479b — they were drafted by Mr. Tobriner, 

Mr. looE. Lines 8 to 13 — ^what is the effect of that? 

Mr. Sullivan. That adds any "property or credits." That has 
simply been rewritten so as to 'put credits as well as property in there. 

Mr. Danforth. That is a misprint. 

Mr. Sullivan. That is a misprint in the original draft, but not in 
this bill. 

Mr. Danforth, Undertaking. 

Mr. Sullivan. Yes; "undertaking." 

Mr. Tobriner. Section 479a is new matter. Under the law, as 
now in existence, these various officers, like executors, administrators, 
and guardians, and trustees and receivers, as also parties liti^nt, 
such as creditors suing out foreign attachments, are required to give t 
bond, and recovery upon that bond can only be had, in case there is a 
right to recover, by a separate action at law. The result is that there 
is delay in prosecuting under it. The rights of creditors under gwar- 
dians', executors', and administrators' bonds are very much interfered 
with, and we have provided that in every one of those instances where 
a bond of any character at all, by the provisions of the code, is re- 
quired, the bond shall be in the form of an undertaking, imder seal- 
without n maximum penalty, and by the provisions of that under- 
taking, the principal and surety snail submit themselves to the 
jurisdiction of the court in which the undertaking is filed, and it i= 
the same undertaking as is provided by the act in injunctions pen- 
dente lite, or preliminary restraining orders, and the form of pro- 
ceeding is also provided under that section. They shall submit them- 
selves to the jurisdiction of the court, and agree that the court shall 
ascertain damages, and give judgment in the case. It provides for 
a very speedy and efficient mode of recovery. Then we have also 
provided, by the following section, 479b, that in nil cases where the 
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recovery under an undertaking is given in support of a preliminary 
injunction or restraining order, the court may, in giving recovery 
and ascertaining the damages to which the party is entitled, estimate 
and inchide a reasonable counsel fee incurred by the party against 
whom the restraining order was obtained in the Brst instance, in ob- 
taining a dissolution thereof. Under the Federal decisions, the 
courts have held that they can not take into considerati<m the matter 
of counsel fees incurred by a party in obtaining a dissolution, but it 
should be provided for. 

Mr. Cahawat. Why should attorneys' fees be assessed against the 
losing party in a case of that kind any more than in any other mat- 
ter! A man thinks he has a cause of action, and the man against 
whom he has it is not a resident of the District of Columbia, and he 
sues and attaches his property. 

Mr, ToBHiMER. No; this is only in injunction cases, where the in- 
junction is dissolved, and there is a reference for the purpose of as- 
certaining the damages. 

The Chairman. 484A, 

Mr, EASBT-SMrrH. We have covered that. 

Mr. SuLuvAN. We are up to page 37 now. That is. No. 726. 

The Chairman. What do you think about the power of appeal 
from the action of a jury condemning land, to the Supreme Court, 
and a trial de novo before a judge and jury I What do you think 
about that? 

Mr. Easby-Smith. I should not like to express an opinion now, 
without going into it, but I would be very glad to go into it with the 
other members of the committee. We have always felt that the con- 
demnation laws here are very unjust, and they work very harshly. 

The Chairman. A jury in a condemnation case to-day assesses the 
value of the land, and it either party is aggrieved, they can appeal 
it to a superior court, and try it before a judge and jury, and usually 
that is the end of it. 

Mr. ToBHiNER. I do not know whether you are aware of the fact, 
Mr. Webb, but under the act covering condemnatitm for the widen- 
ing or opening of streets, or alleys, the act requires a jury of con- 
demnation to assess benefits upon the adjoining property, whether 
those benefits actually exist or not. 

Mr. EASBT-SMrTH. Or whether the property is 10 miles away. 

Mr. ToBRiNER. Yes; whether it is 10 miles away or adjacent or ad- 
joining the street opened, or the alley. 

The Chairman. Does the law say that they shall assess the bene- 
fits, or take into consideration the benefits! 

Mr. ToBRiNEH. No; to assess the benefits. 

Mr. Gard; Suppose there are no benefits? 

Mr, ToBRiNEB. They find them. 

Mr. looE. Do they not charge anything up to the general com- 
munity t 

Mr. ToBRiNER. No, sir; not a cent. 

Mr. Caraway. If they want to establish a park out here they lay 
all the benefits on the abutting property, notwithstanding other peo- 
ple may sit in it and enjoy it? 

Mr. ToBRiNER. As far away as they choose to go, but they must 
assess it against the adjoining property. 
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Mr. SuiJJVAN, The Rdjoining property owners have to be the vic- 
tims, topaj for the cost of the public improvement. I 

Mr. Kasby-Smith. Here is a very simple illustration of tlie man- I 
ner in which it works: My bother- in-law had a piece of property : be ; 
had an alley in the rear of his property. - They decided to widen that ' 
alley and to increase th* length oi it to serve other property owners , 
in the same block. They cut 5 feet off the rear of his lot 

The Chaibman (interposing). Who is "they," the commissioners ( ' 

Mr, Easby-Smith. Yes; the Commissioners of the District of I 
Columbia cut 6 feet off the rear of his lot and assessed benefits to | 
him. 

Mr. Carawat. Because he had less property on which to pay 
taxes? 

Mr. Easby-Smith. The net result was that he lost 5 feet off the 
rear of his lot and paid $75 for benefits, when the alley was fur ti)« 
use of the people in the other part of the block. Thnt is the ex- 
perience in all those cases, and sometimes in opening a street they 
will go as far as 2 miles away and assess benefits against property 
2 miles away for the opening of a street. 

Mr. ToBRiNER. Simply for the purpose of equalizing the damages. | 
so that they can return a verdict. 

The Chairman. Now, No. 726. 

Mr. Easbt-Shith. If the committee please, I understand that tlie 
Comptroller of the Currency approved that. K was submitted to ti&. 
The old law provided that any company operating under this Mib- 
chapter — that is, the subchapter on corporations and financial in- 
stitutions — " may lease, purchase, hold, and convey real estate not 
exceeding $500,000, and such in addition as it may acquire in satis- 
faction of debts due the corporation under sales, decrees, judgments. | 
and mortgages." We have recommend an amendment that it may i 
" lease, purcnase, hold, and convey real property in which the offices ' 
of the company are located, not to exceed in value the capital ami 
surplus of the company," removing the arbitrary figure' of $;>0O,O0ii 
and limiting it to property occupied by the company, and putting 
the only limitation as to value the capital and surplus of the coni- 

P*"/- ... i 

Mr. looE. What hind of companies does this contemplate! 

Mr. EABBr-SurrH. Trust companies; so it puts a $100,900 tnitt ! 
company on practically the same basis as a $5,000,000 company, i 
There is no discrimination as to the amount. It simply limits the : 
real estate investment to the ofiices in which they do their busioes.'^ ! 
or that building, and to the amount of their capital and surplus. 

The Chairman. If the capital and surplus of a trust company is 
$100,000, they can own a hundred thousand dollars' worth of resl i 
estat« ? 

Mr. Easbt-Smith. If they occupy it as ofSces. That is it. Cf 
course, besides that, they may hold, tor a limited period of not moif 
than five years, such real estate as they have to buy in to protect 
themselves against their debtors. 

The Chairman. Now, section 808. 

Mr. Easbt-Smith. That is very simjile. We have simply made a 
maximum penalty, and cut out the minimum, 

Mr. ToBRiNEB. It is the chief justice's suggestion. 
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Mr. Gard. Is this intended to be carnal knowledge and abuse of a 
female child under 16 — is that intended to mean with her consent? 

Mr. T09RINER. Yes; even with her consent it is statiitorj^ rape.. As 
the situation is now, if two 16-year-old colored children in the Dis- 
trict have carnal intercourse, and the boy is arrested and convicted, 
he must be sent to the penitentiary for not less than five years. We 
have felt that we should eliminate that minimum so as to leave it 
within the discretion of the court to deal with cases of that sort; , 
leave the maximum not more than 30 years, but strike out the * 
minimum. 

The Chaibhan. Whoever has carnal knowledge of a female person 
against her wiU ^all be imprisuied for not more than 30 yearst 
Mr. ToBRiNER. Yes. 

Mr. Gard. You probably mean " with her consent." 
Mr. EASBT-SurrH. Or carnally abuses a child under 16. 
Mr, Carawat. In other words, she can not consents 
Mr. Easbt-Smith. No; she can not consent. 

Mr. Carawat. It seems to me that you have confused rape with 
carnal knowledge, because your first clause reads, " Whoever has 
carnal knowledge of a female forcibly and against her will " — of 
course^hnt is rape. 

Mr. Easbt-Smith. Yes; that is rape. 

%'Ir. Carawat. Now, you make a child under 16 incapable of con- 
senting? 

Mr. Eabt-Smith. Yes. 

Mr. Caraway. But the next provision down there is that the death 
penalty may be assessed by a jury. Do you think it wise Uiat unless 
a jury sees fit to give the death penalty, actual rape may be punished 
only by imprisonment? 

Mr. EASBy-SMiTH.'We have felt that the minimum punishment 
could safely be left to the discretion of the court, and that it will be 
more just to do that. 

Mr. Carawat. I can see that a man might be guilty of rape of the 
most outrageous character, and unless the jury assessed the death i>en- 
nlty, the court would be without power to give him adequate punish- 
ment. 

Mr, Eabbt-Smith. The minimum now is 5 years, and the maxi- 
mum is 30. 

The Chairman. Is this the only statutory rape that we have? 
Mr. Easbt-Smith. Yes. 

The Chairman. I remember three or four years ago some man was 
indicated for a very brutal rape. This man simply admitted it, and 
ihe court sent him to the penitentiary for 30 years. 

Mr. HoEULiNG. He waa hung. The court would not receive that 
plea. He was hung very promptly. He tried to get around that 
stjitute, but the court would not receive his plea of guilty. He was 
a clerk in the tax office, 

Mr. Easby-Smith. Nearly all the members of the bench have fre- 
quently expressed their regret at having to send these small colored 
boys to the penitentiary for five years, and it is excessive punishment 
in many cases of that sort, and we felt that hy eliminating this mini- 
iiiiim and leaving it within the discretion of the court it would give 
the court the rignt to impose 11 suitable punishment in certain cases. 
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The Chairman. And probably you would be more sure of gettii^ 
a conviction. 

Mr. HoEHUNq. As the chief justice said, he had a case some time 
ago where there was a young colored girl who looked like a grovn 
woman, but who was really under 16, and he did not want to send 
the man to jail for Gve years. 

The Chai&han. Now, section 830a. 

Mr. ToBRiNKR. That was to meet a case where the estate of a per- 
* son who dies is taken out of the District and converted by the person 
so taking it out. We found there was no law to meet an actual casa 
of this kind which occurred. We had no way of bringing the estate 
back or of bringing the person back. It is to cover such a case as 
that that section 830a is suggested. 

The Chairman. That is where he takes it out of the District? 

Mr. ToBRiNBR. Out of the jurisdiction. For instance, a person 
dies and the relatives come on and gobble up the bonds or securitipi: 
that may be in the possession of the deceased at his home, and they 
carry them out of the jurisdiction, and the creditors here are left 
without any recourse at all. This is to cure that defect in the 
existing law. 

The Chaihman, I suppose if a conversion or secretion should take 
place in the District you could hardly punish him in another juris- 
diction ? 

Mr. ToBKiNER. Oh, no: if he makes way from here, he would be 
guilty under this, but under the present law he would not be guilty 
of either larceny or embezzlement. 

Mr. Caraway. Do you construe thii to mean that if a man were to 
die in the District and his relatives should come here from some 
other State and take his property away that they would be ^iltyf 

Mr. ToBRiNER. Yes; if he does that in the District, he is guilty of 
that offense. 

Mr. looE. Should there not be some intent? 

Mr. ToBRiNEB. It says " willfully." 

Mr. laoE. Yes; but he must take it away with intent to deprive > 
the creditors or somebody else of their rights. Suppose some one ■ 
comes in here in the District and picks up something belonging to i 
relative and ^)es away with it; there is nothing to prevent prosecu- ' 
tion under this statute 1 

Mr. ToBHiNER. The word " willfully " in mose criminal statute: 
is construed as " knowingly," but it would not do any harm to piii i 
in " knowingly." 

Mr. looR. It should be " wrongfully." ' 

Mr. EASBT-SMrTH. " Fraudulently'' will cover it. 

Mr. Caraway. Under this statute, if a person comes here without 
any intent of doing anything wrong, and just takes the effects of 
his relative home with him, he would be guilty under this statute. 

Mr. Gard. Willfully and fraudulently. 

Mr. Sullivan. The property might lie here, belonging in another , 
jurisdiction. Simply because the decedent dies in Alexandria, and 
lived in Alexandria, a person here should not have any right to make 
way with it. 

The Chairman. Suppose a deceased should leave under a will s 
gold watch to a young man who lives in New York, and he should 
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oome down here and pick up that watch and carry it back vith 
him, would he be guilty under this section? 

Mr. HoEULJKQ. That would not be making way with it. You 
might put in there " with wrongful intent." 

The Chaihman. I suggest that you put in there "willfully and 
fraudulently." 

Mr. Garo. "Whoever willfully and unlawfully " 

Mr, Easbt-Smith. " Fraudulently " makes it a little stronger. 
The Chairman. I think a man should have some evil intent before 
he should be declared a criminal. 

Mr. ScLLTV'AN. That is all we want. Now, section d83a deals with 
divorce proceedings and annulment proceedings. At the present 
time there is no time that elapses after a decree for divorce before 
its effectiveness, and a person may get a decree of divorce which 
is erroneous, and, panding the appeal of the other side to the court 
of appeals, he can marry again, and the marriage is legal because 
the divorce existed at the time he was married. 

Mr. Caraway. Does the appeal suspend the divorce granted f 
Mr. SuujVAN. Only when it is perfected, and it may be 20 days 
before you can perfect it. 

Mr. Gard. Axe there any appeals from divorce decrees in this 
District* 

Mr. SnxJVAN. Oh, yes. This simply adopts the practice of New 
Vork, and provides for an interlocutory decree, and then that 90 
days shall elapse before the decree of'divorce, and that the decree of 
divorce shall not become effective until the expiration of the time 
allowed for perfecting the appeal. 

Mr. Carawat. What is the time allowed for perfecting the appeal 1 
Mr. ScLLivAN. Twenty days. 

The Chairman. How many grounds have you here* 
Mr. Sullivan, Only adultery. 
The Chairman. On the part of either party? 
Mr. Sullivan. Yes; on the part of either ^arty. 
Mr. Gard. Is it intended to change that m any way, or to create 
additional grounds for divorce! 
Mr. Sullivan. No. 

The Chairman, I had brought to my attention a pitiful case of a 
young girl, Miss Schneider, apd there was a deliberate plan and 
scheme on the part of the husband to kill his wife's father and all 
o;f the family for the purpose of getting their money, and he did 
undertake to kill Mr. Schneider, over here in the District, and he 
came near doing it, and he has been convicted and sent to the peni- 
tentiary for five years. Now, here is that girl tied up with that 
man and she can not get away from him, just as if a dead body were 
Hanging on to her — a man who attempted to assassinate her own 
father. What do you gentlemen think about that? 

Mr. ToBRiNER. The danger is that he will come back and try to 
assert his rights as her husband. 
The Chairman. Yes. 

Mr, HoEHLiNO. The difficulty was that when sometime ago it 
was proposed to enlarge the grounds of divorce — which I think 
would be quite agree'>l>le to the bar — it was very much opposed by 
the mini^rs of the city. 
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Mr. looE. Why do you not make some provision for the protec- 
tion of property rights, anyhow! 

The Chaikman. I think something should be done to cover siich n 
case as the poor girl I just referred to, and I do not think any 
preacher should oppose it. 

Mr. ToBRiNEB. We had various causes which we thought were 
reasonable when we rewrote the Code, but it was opposed by the 
clergy, and we only succeeded in getting it through by striking out 
everything except adultery. 

Mr. EASBT-SMrrH. We have the right of divorce from bed and 
board, and the right of the court to fix property rights for deser- 
tion and cruelty and intoxication, but not an absolute divorce. 

Mr. looE. A decree under that statute would protect the wife's 
property rights? 

Mr. Easbt-Smith. Absolutely- She could protect herself against 
that. 

The Chairman. How is that! 

Mr. Easbt-Smith. I say, as to property rights, she can obtain » 
limited divorce from the bed and board, and a decree of the conrt 
protecting her property rights, for whatever her husband may have 
done — cruelty, desertion, drunkenness. A wife can get a limited 
divorce and a decree protecting her property. 

The Chairman. Proceed, gentlemen, with section 1064. 

Mr. HoEBLiNG. That section, as we have it to-dny, is the same sec- 
tion thev have in the Federal'procedure—that death seals the lips 
of the living with respect to any transaction that occurred between 
the two. but we had, in the last sentence of that section, provided 
that the court might call the living witness to the transaction and 
take his statement. Sow, our ti-ial court has found that it is verv 
much better not to have that power lodged in the coui^, and this 
particular elimination is at the suggestion of Judge McCoy. He 
says it has been very embarrassing to him. 

Mr. ToBRisKH. It is very embarrassing to trial lawyers, because 
you go into court expecting that the lips of the living party are 
sealed, and then you find that the court is permitted to talie his 
statement. 

Mr. Easby-Smith. All the judges ask that that be eliminated. I 

Mr. HoEHLiNG. Yes; and Judge McCoy especially brought it to 
our attention. 

Judge Covington, The next is a mere matter of evidence. j 

Mr, HoEHLiNO. Yes; the next is a mere matter of evidence, prov- . 
ing a municipal ordinance. I 

The Chairman. 1073. 

Mr. HoEHLiNG. That is the one I just spoke of. 

The Chairman. 1073b. 

Mr. HoEHLiNo. That is to save us the trouble of sending a witness 
over from the municipal building with books and records to prove 
a mere ordinance. 

Now, 1160 we eliminate entirely. We have provided for that in 
other sections. 

Mr. Easbt-Smith. That is one that givee the husband all of the 
wife's personal property. We put him now on the same footing 
with the wife. 
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Mr. HoEHUNO. 11T3, on the next page, carries out the same idea 
of putting a wife and husband on an equality. We had a proviBion 
in the code as to renunciation b^ the wife, and we make thnt same 
provision for the husband. 

Mr. Sullivan. She can take her le^nl share. 

Mr. HoEHLiNO. Now, 1180, which is on page 42, is to correct what 
is evidently a. mistake that crept into the code, as we now have it, or 
as a misprint. The code provides that the legal rate of interest in 
the District of Columbia shall be 6 per cent, provided that in written 
contracts the legal rate of interest may be 6 per cent. It was 10 
per cent as drawn, but it passed Congress reading " six per cent." 

Mr. ToBBiNEB. It always was from 6 to 10 per cent, 

Mr. HoEHLiNO. We think it was probably a misprint. 

The Chairman. I did not quite catch what you said about4:hat. 

Mr. HoEHLiNO. In the code as we now have it, it provides that 
the legal rate of interest in the District of Columbia ^all be 6 per 
cent, provided that you may contract in writing for 6 per cent. In 
ether words, it had been drawn to read in the latter case "t«n per 
cent." 

Mr. looE. The law is now 6 per cent^ 

Mr. HoEHUNG. Yes ; either oral or in writing. We want to make 
it 6 per cent orally and 10 per cent in writing. 

Mr. Sullivan. 1179 says that it shall not exceed 10 per cent in 
writing, and 1180 makes that usury. 

Mr. looE. I would be opposed to 10 per cent. 

Mr. Gard. I think 10 per cent is too high. 

Mr, looE. Eight per cent wpuld be enough. I think. 

Mr. Gard. Six per cent for ordinary interest and 8 per cent under 
agreement. 

The Chairman. Are the banks governed bv sections 1179 and 
1180? 

Judge Covington. I do not think they are governed by either; 
they are glad to get 5 per cent. 

Mr. Gard. It seems to me that 10 per cent is too high. 

Mr. Carawat. If a man borrows a thousand dollars and pays 6 
per cent for it. do not the banks require him to deposit a certain 
imount and to keep it on deposit? 

Mr. Easbv-Smith. Many of the banks do. 

Mr. Tobriner. There was a practice of requiring him to take out 
a certificat* of deposit, and to leave it there, but the comptroller has 
shut down on that. That is not done now. It is not permitted, 
and none of them attempt to do it. 

The Chairman. Would the banks be satisfied with 8 per cent 
instead of 10 per cent? 

Mr. Tobriner. I think they would. 

Mr. HoEHLiNo. We are not asking this on behalf of the banks. 

Mr. Easby-Smith. We simply put it at 10 per cent in this, be- 
cause it is 10 per cent in section 117&. Let us make both 8 per cent. 

Mr. Sullivan. Yes; make them both 8 per cent, in sections 1179 
and 1180. 

Mr. Nelson. 1179 is not here. * 

Mr. HoEHLiNO. No; we did not print that. 

The Chairman. We will take up 1233, now, gentlemen. 
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Judge Covington, That is a mere formal change. 

Mr. HoBHLiNG. Yes; one or more sureties. 

The Chaibman. Striking out "by the justice of the peace." You 
do not have them any more? 

Mr, HoEHUNG, No. No. 1262 is a liveryman's complaint. 

Mr. Sullivan, It is made to include garage keepers. The only 
addition to that is a proviso that garage keepers shall be put in the 
same situation as liverymen. It only relates to charges for storage, 
repairs, and supplies of and concerning the vehicle itaalf. 

The Chairman. That is the only change in that section. 

Mr, Sullivan. Yes. 

The Chairman, It gives a gara^ man a lien on the prt>perty ! 

Mr. Sdiaivan, Yes. Now, section 1422 has just one change in it, 
at the top of page 4S, the words " in the District " are stricken out. 
The original protest of a notary public — line 1 — shall be prima facie 
evidence of the facts stated in the certificate. Now, the Code as 
originally drawn, had the words " in the District," and by reason 
of that, it has been contended in several proceedings here that a cer- 
tificate of a notary public outside of the District would not be prima 
facie evidence of anything, and, of course, that is very embarrassing 
and conflicting with other statutes. 

The Chairman. Section 1.535a. 

Mr, Sullivan. That permits a judgment in law and at equity for 
an amount admitted to be due. Under our rules, if a man sues for 
$500, and the defendant admits that he owes a thousand 

Mr. HoEHLiNo (interposing). If the plaintiff took it he would 
have to give up the balance. 

The Chaibman, Can he not make a tender of judgment? 

Mr. Easbt-Smith. If you go in now and accept what he admits 
is due, you are barred from asserting the balance of your claim. 

Mr. Gard. Is there any provision about the payment of costs! 
Suppose he admits a certain sum due, does that follow as in an ordi- 
nary case? 

Mr. TOBRINBR. No. 

Mr. HoEHLiNo. These three sections transfer from law to equity 
or vice versa. 

Mr, looE. Do you think those two are necessary? 

Mr. HoBHLiNG. I am not so sure that they are, 

Mr. looE, In view of the authority given in the first part of the 
bill! 

Mr, HoEHLiNO. We felt that perhaps it would be safer to put two 
sections of that kind in the amendment It follows exactly the lines 
of the recent Federal act of the same kind. 

The Chairman, Yes; we passed that here. 

Mr, HoEHLiNo. No suit at law founded upon a lost instrument 
shall be dismissed on the ground that the suit should have been 
brought in equity, but a similar bond or undertaking to that required 
in equity shall he given as a condition precedent to judgment. 

The Chairman, Have we passed 1535b and 1535c? 

Mr. HoEHLiNo, Yes; those two go together; equitable defenses at 
law and the transfer from law to equity. 

Mr, loOE. I just want your opinion as to the effect of the general 
power given the court, t thought it would govern just such things 
»s this. Do you think it is not broad enough? 
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Mr. HoBHLiNO. I think it is broad enough, but at the same time 
if there should be any question 

Mr. looE (interposing). Those are just the things I would like to 
give them authority to provide for. 

The Chaihman. Brother Igoe, we had that at the American Bar 
Association. 

Mr. Igob. I nm in favor of it, understand; but I am trying to give 
them a general power to take care of it. 

The Chairman. No; they would not do it, and we had to pass a 
special statute. It is remarkable to me that the thing has not been 
attended to long, long ago; so, to make it sure, we thought we should 
pass the statute. 

Now, No. 1535d. 

Mr. HoEHLiNG. The only thing there is that a suit on a lost instru- 
ment may be brought at law and not dismissed on the ground that 
it should have been brought in equity. It is providing for some- 
thing that we should have had in our law before. 

Mr. SniiivAN. On a lost promissory note in equity you can sue 
to-day and give a bond. If you sue in equity and the defendant is 
a nonresident to-day you cnn not attach; if he was absent from the 
District you can not attach, because you could only attach at law, 
but by reason of this a person would have full remedy at law. 

Mr. HoEHLixQ. The concluding section is merely as to the time it 
shall go into effect. 

The Chairman. Gentlemen, I have here a letter signed by Mr. 
Charles W. Clagett, chairman of the subcommittee to consider and 
report on H, K. 14974, to amend the code. This letter asks for a 
hearing, and I suppose the committee will have to give this gentle- 
man a hearing, and if you desire to be heard further after they are 
heard, we wilt hear you. Mr. Johnson, do you desire to be heard? 

Mr. Johnson. It is too late to be fully heard, bnt I would like to 
submit a formal amendment. The amendment has not been con- 
sidered by the members of this committee, but T feel sure that they 
will not be opposed to it. It would amend this bill, the otiicial print 
of bill H. K. 14974, on page 5, after line 4, and in that comparative 
print, it would come in on page 6, after line 2. This is the pro- 
posed new matt«r, to be inserted immediately after section 69 — two 
new sections, as follows. Now, section 69 of the code reads this way : 

Ret. 68. Circuit court: All common law civil causes shall be trie<I and de- 
termined In tlie circuit court, except as herein provided. 

The amendments proposed are as follows : 

Sec. 6&a. That no Judge, In the trial of a civil cause before n Jury, shall 
charge a Jury In respect to matters of fact, but slinll declare the law. 

Set. 690. That nny order which modlHeH or sets aside the verdict or finding 
of a Jury may be m8<le the subject of Judicial review In the same way and hy 
like process as a flnal order in the cnu»e. this spction beinK Intemled to au- 
thorize a review of the exercise of discretion by the trial JudRe whenever such 
<liscretlon is exercised upon a matter which it was the provln<-e of the Jury 
to consider and determine. 

Now, the proposed amendment is to insert those two new sections 
iollowing section 69 of the code, and in this bill it would come, as I 
say, on this official print, on page 5, after line 4; and upon the com- 
paratire print it would come in after line 2. on page 6, by inserting 
immediately after section 69 the two new sections which I have read. 
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ifo-w, without comment, I would not think it would at this lale 
hour be proper to undertake to elaborate upon it, but if the com- i 
mittee intends to spend further time on this bill, it seems to me that ' 
a committee from the chamber of commerce might be heard, I may 
he present at that hearing, and if opportunity and time permit. I 
would like to make some remarks about that, if the committee please. 
I think this is self-explanatory. I think our judges yield too often 
to the temjjtation that is put up to them in the trial of negligent 
cases, certainly by directing verdicts. At the conclusion of fulh 
one-half of the negligence cases, theru is a motion made for the direc- 
tion of a verdict at the close of the plaintiff's case, and often th* 
motion is granted. The court often j'lelds when there is coiitradic' 
tory and inconsistent evidence — matter that a jury should certainlv 
be allowed to pass on. 

Mr. Oarawat. Can you not appeal in the District of Colunihiii 
from a directed \erdict ? 

Mr. Johnson. Oh, yes; you can appeal from a directed verdict. 

Mr. Caraway. Under the present practice? 

Mr. Johnson. Yes; but I could explain how the appeal largelv 
fails to give you a remedy— the expense and difficulty of taking thu 
appeal. 

The Chairman. Do you mean to tell the committee that where you 
bring a suit for negligence against a corporation, and you hnvt 
proven negligence, that the court can direct a verdict giving the 
plaintiff nothing, and that you can not appeal from that? 

Mr. Johnson. No, sir; I did not say that at all. If it is un(ine>- 
tioned that negligence has been proved, the court would not under- 1 
take to direct a verdjct ; but what I do say is that the court too often . 
undertakes to perform the function of the jury, and because the indi- i 
vidual judge holding the court, if he were a juryman, would have de- 1 
cided that the case was not made out, he will direct the verdict ac- 
cordingly. 

The Chairman. Would it not be better to have the court pass uixrn 
the question of whether or not there was evidence sufficient Ui go to 
the jury, and if they found there was some evidence in the court of 
appeals, they would overrule the court below? 

Mr. Johnson. That ia the rule; yes, sir. It has not been three day? 
since, I think, a trial judge is reported to have refused to direct 
a verdict in a case of negligence, uniler the employer's liability act, 
against one of the railway companies. The court of appeals re- 
versed the judgment and said the motion to direct a verdict shouK! 
have been granted. The jury had returned a substantial verdict for 
the plaintiff. 

Mr. looE. You would not want to take away from the court ttie 
power to say that there was not sufficient evidence to go to the jury ( 

Mr. Johnson. Oh, no; of course not. 

The Chairman. The committee will stand adjourned, but before 
we adjourn I want to thank Chief Justice Covington and the mem- 
bers of the bar association for their assistance. 

Mr. HoEHLiNO. On behalf of the committee, I want to thank your 
committee for the very attentive and courteous hearing that you have 
accorded us. 

(Whereupon, at 5.10 o'clock p. m., the committee adjourned.) 
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